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TITLE 499—TRANSPORTATION

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
46108 .......... 49 App.:1487(a) (re- Aug. 23, 1958, Pub. L. 85-726,

lated to party in
interest).

§1007(a) (related to party
in interest), 72 Stat. 796.

The words ‘‘interested person’ are substituted for
“party in interest” for consistency. The words ‘‘may
bring a civil action’ are substituted for ‘‘may apply”’
for consistency in the revised title and with other titles
of the United States Code and rule 2 of the Federal
Rules of Civil Procedure (28 App. U.S.C.). The text of 49
App.:1487(a) (words after semicolon related to party in
interest) is omitted as surplus because of 28:16561 and
rule 81(b) of the Federal Rules of Civil Procedure.

§46109. Joinder and intervention

A person interested in or affected by a matter
under consideration in a proceeding before the
Secretary of Transportation or civil action to
enforce this part or a requirement or regulation
prescribed, or an order or any term of a certifi-
cate or permit issued, under this part may be
joined as a party or permitted to intervene in
the proceeding or civil action.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1230.)

HISTORICAL AND REVISION NOTES

}ggg;lsoez Source (U.S. Code) Source (Statutes at Large)
46109 .......... 49 App.:1489. Aug. 23, 1958, Pub. L. 85-726,

§1009, 72 Stat. 796.

Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §1601(b)(1)(E);
added Oct. 4, 1984, Pub. L.
98-443, §3(e), 98 Stat. 1704.

49 App.:1651(b)(1)(E).

The words ‘‘proceeding . . . or civil action’ are sub-
stituted for ‘‘proceeding . . . whether such proceedings
be instituted . . . or be begun originally in any court of
the United States’ for consistency in the revised title
and with other titles of the United States Code and rule
2 of the Federal Rules of Civil Procedure (28 App.
U.S.C.). The words ‘‘prescribed . . . issued” are added
for consistency in the revised title and with other titles
of the Code. The words ‘‘condition, or limitation’ are
omitted as being included in ‘“‘term’. The words ‘‘may
be joined as a party or permitted to intervene’ are sub-
stituted for ‘‘it shall be lawful to include as parties, or
to permit the intervention of”’ for clarity. The text of
49 App.:1489 (words after semicolon) is omitted as sur-
plus.

§46110. Judicial review

(a) FILING AND VENUE.—Except for an order re-
lated to a foreign air carrier subject to dis-
approval by the President under section 41307 or
41509(f) of this title, a person disclosing a sub-
stantial interest in an order issued by the Sec-
retary of Transportation (or the Under Sec-
retary of Transportation for Security with re-
spect to security duties and powers designated
to be carried out by the Under Secretary or the
Administrator of the Federal Aviation Adminis-
tration with respect to aviation duties and pow-
ers designated to be carried out by the Adminis-
trator) in whole or in part under this part, part
B, or subsection (I) or (s) of section 114 may
apply for review of the order by filing a petition
for review in the United States Court of Appeals
for the District of Columbia Circuit or in the
court of appeals of the United States for the cir-

§46110

cuit in which the person resides or has its prin-
cipal place of business. The petition must be
filed not later than 60 days after the order is is-
sued. The court may allow the petition to be
filed after the 60th day only if there are reason-
able grounds for not filing by the 60th day.

(b) JUDICIAL PROCEDURES.—When a petition is
filed under subsection (a) of this section, the
clerk of the court immediately shall send a copy
of the petition to the Secretary, Under Sec-
retary, or Administrator, as appropriate. The
Secretary, Under Secretary, or Administrator
shall file with the court a record of any proceed-
ing in which the order was issued, as provided in
section 2112 of title 28.

(c) AUTHORITY OF COURT.—When the petition is
sent to the Secretary, Under Secretary, or Ad-
ministrator, the court has exclusive jurisdiction
to affirm, amend, modify, or set aside any part
of the order and may order the Secretary, Under
Secretary, or Administrator to conduct further
proceedings. After reasonable notice to the Sec-
retary, Under Secretary, or Administrator, the
court may grant interim relief by staying the
order or taking other appropriate action when
good cause for its action exists. Findings of fact
by the Secretary, Under Secretary, or Adminis-
trator, if supported by substantial evidence, are
conclusive.

(d) REQUIREMENT FOR PRIOR OBJECTION.—In re-
viewing an order under this section, the court
may consider an objection to an order of the
Secretary, Under Secretary, or Administrator
only if the objection was made in the proceeding
conducted by the Secretary, Under Secretary, or
Administrator or if there was a reasonable
ground for not making the objection in the pro-
ceeding.

(e) SUPREME COURT REVIEW.—A decision by a
court under this section may be reviewed only
by the Supreme Court under section 12564 of title
28.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1230;
Pub. L. 107-71, title I, §140(b)(1), (2), Nov. 19, 2001,
115 Stat. 641; Pub. L. 108-176, title II, §228, Dec.
12, 2003, 117 Stat. 2532.)

HISTORICAL AND REVISION NOTES

?ggggg Source (U.S. Code) Source (Statutes at Large)
46110(a) ...... 49 App.:1486(a), (b) Aug. 23, 1958, Pub. L. 85-726,
(as 1486(a), (b) re- §1006(a), (b), (e), () (as
lates to Secretary §1006(a), (b), (e), (f) relates
and CAB). to Administrator and
CAB), 72 Stat. 795.
49 App.:1551(b)(1)(E). | Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §1601(b)(1)(E);
added Oct. 4, 1984, Pub. L.
98-443, §3(e), 98 Stat. 1704.
49 App.:1655(c)(1). Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1), 80 Stat. 938; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444.
46110(b) ...... 49 App.:1486(c) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to Secretary §1006(c) (related to Ad-
and CAB). ministrator and CAB), 72
Stat. 795; restated June
29, 1960, Pub. L. 86-546, §1,
74 Stat. 255.
49 App.:1651(b)(1)(E).
49 App.:1655(c)(1).
46110(c) ...... 49 App.:1486(d) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to Secretary §1006(d) (related to Ad-
and CAB). ministrator and CAB), 72
Stat. 795; restated Sept.
13, 1961, Pub. L. 87-225, §2,
75 Stat. 497.
49 App.:1486(e) (1st
sentence related
to Secretary and
CAB).




§46111

HISTORICAL AND REVISION NOTES—CONTINUED

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

49 App.:1551(b)(1)(E).

49 App.:16565(c)(1).

49 App.:1486(e) (last
sentence) (related
to Secretary and

46110(d) ......

49 App.:1551(b)(1)(E).

49 App.:16565(c)(1).

49 App.:1486(f) (re-
lated to Secretary
and CAB).

49 App.:1551(b)(1)(E).

49 App.:1655(c)(1).

46110(e) ......

In subsections (a)-(d), the word ‘‘Administrator’” in
section 1006 of the Federal Aviation Act of 1958 (Public
Law 85-726, 72 Stat. 795) is retained on authority of
49:106(2).

In subsection (a), the words ‘‘affirmative or negative”’
are omitted as surplus. The words ‘‘is issued’ are sub-
stituted for ‘‘the entry of’ for consistency in the re-
vised title and with other titles of the United States
Code.

In subsection (b), the words ‘“‘if any’ are omitted as
surplus. The words ‘‘of any proceeding’ are added for
clarity. The words ‘‘complained of”’ are omitted as sur-
plus.

In subsection (c¢), the word ‘“‘amend” is added for con-
sistency in the revised title. The word ‘‘interim’’ is sub-
stituted for ‘‘interlocutory’ for clarity. The words
‘“‘taking other appropriate action’ are substituted for
“by such mandatory or other relief as may be appro-
priate’” for clarity and to eliminate unnecessary words.

In subsection (d), the words ‘‘made in the proceeding
conducted by’ are substituted for ‘‘urged before’’ for
clarity.

AMENDMENTS

2003—Subsec. (a). Pub. L. 108-176, in first sentence,
struck out ‘‘safety’ before ‘‘duties and powers des-
ignated to be carried out by the Administrator)” and
substituted ‘‘in whole or in part under this part, part B,
or subsection (I) or (s) of section 114" for ‘‘under this
part”.

2001—Subsec. (a). Pub. L. 107-71, §140(b)(1), inserted
‘““the Under Secretary of Transportation for Security
with respect to security duties and powers designated
to be carried out by the Under Secretary or’ after
“(or”.

Subsecs. (b) to (d). Pub. L. 107-71, §140(b)(2), sub-
stituted ‘‘, Under Secretary, or Administrator’ for ‘‘or
Administrator’” wherever appearing.

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-176 applicable only to fis-
cal years beginning after Sept. 30, 2003, except as other-
wise specifically provided, see section 3 of Pub. L.
108-176, set out as a note under section 106 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the Transportation Security Administra-
tion of the Department of Transportation, including
the functions of the Secretary of Transportation, and
of the Under Secretary of Transportation for Security,
relating thereto, to the Secretary of Homeland Secu-
rity, and for treatment of related references, see sec-
tions 203(2), 5561(d), 552(d), and 557 of Title 6, Domestic
Security, and the Department of Homeland Security
Reorganization Plan of November 25, 2002, as modified,
set out as a note under section 542 of Title 6.

§46111. Certificate actions in response to a secu-
rity threat

(a) ORDERS.—The Administrator of Federal
Aviation Administration shall issue an order
amending, modifying, suspending, or revoking

TITLE 49—TRANSPORTATION
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any part of a certificate issued under this title
if the Administrator is notified by the Under
Secretary for Border and Transportation Secu-
rity of the Department of Homeland Security
that the holder of the certificate poses, or is sus-
pected of posing, a risk of air piracy or terror-
ism or a threat to airline or passenger safety. If

requested by the Under Secretary, the order
shall be effective immediately.
(b) HEARINGS FOR CITIZENS.—An individual

who is a citizen of the United States who is ad-
versely affected by an order of the Adminis-
trator under subsection (a) is entitled to a hear-
ing on the record.

(c) HEARINGS.—When conducting a hearing
under this section, the administrative law judge
shall not be bound by findings of fact or inter-
pretations of laws and regulations of the Admin-
istrator or the Under Secretary.

(d) APPEALS.—An appeal from a decision of an
administrative law judge as the result of a hear-
ing under subsection (b) shall be made to the
Transportation Security Oversight Board estab-
lished by section 115. The Board shall establish
a panel to review the decision. The members of
this panel (1) shall not be employees of the
Transportation Security Administration, (2)
shall have the level of security clearance needed
to review the determination made under this
section, and (3) shall be given access to all rel-
evant documents that support that determina-
tion. The panel may affirm, modify, or reverse
the decision.

(e) REVIEW.—A person substantially affected
by an action of a panel under subsection (d), or
the Under Secretary when the Under Secretary
decides that the action of the panel under this
section will have a significant adverse impact on
carrying out this part, may obtain review of the
order under section 46110. The Under Secretary
and the Administrator shall be made a party to
the review proceedings. Findings of fact of the
panel are conclusive if supported by substantial
evidence.

(f) EXPLANATION OF DECISIONS.—An individual
who commences an appeal under this section
shall receive a written explanation of the basis
for the determination or decision and all rel-
evant documents that support that determina-
tion to the maximum extent that the national
security interests of the United States and other
applicable laws permit.

(g) CLASSIFIED EVIDENCE.—

(1) IN GENERAL.—The Under Secretary, in
consultation with the Administrator and the
Director of Central Intelligence, shall issue
regulations to establish procedures by which
the Under Secretary, as part of a hearing con-
ducted under this section, may provide an un-
classified summary of classified evidence upon
which the order of the Administrator was
based to the individual adversely affected by
the order.

(2) REVIEW OF CLASSIFIED EVIDENCE BY ADMIN-
ISTRATIVE LAW JUDGE.—

(A) REVIEW.—As part of a hearing con-
ducted under this section, if the order of the
Administrator issued under subsection (a) is
based on classified information (as defined in
section 1(a) of the Classified Information



§701

resentatives”, was executed by making the substi-
tution for ‘‘the Committees on the Judiciary of the
Senate and House of Representatives, the Select Com-
mittee on Small Business of the Senate, and the Com-
mittee on Small Business of the House of Representa-
tives’ to reflect the probable intent of Congress.

Subsec. (b). Pub. L. 104-121, §243(b)(2), substituted
“his or her views with respect to compliance with this
chapter, the adequacy of the rulemaking record with
respect to small entities and the’ for ‘‘his views with
respect to the”’.

CHANGE OF NAME

Committee on Small Business of Senate changed to
Committee on Small Business and Entrepreneurship of
Senate. See Senate Resolution No. 123, One Hundred
Seventh Congress, June 29, 2001.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-121 effective on expiration
of 90 days after Mar. 29, 1996, but inapplicable to inter-
pretative rules for which a notice of proposed rule-
making was published prior to Mar. 29, 1996, see section
245 of Pub. L. 104-121, set out as a note under section 601
of this title.

CHAPTER 7—JUDICIAL REVIEW

Sec.

701. Application; definitions.

702. Right of review.

703. Form and venue of proceeding.
704. Actions reviewable.

705. Relief pending review.

706. Scope of review.

SHORT TITLE

The provisions of sections 551 to 559 of this title and
this chapter were originally enacted by act June 11,
1946, ch. 423, 60 Stat. 237, popularly known as the ‘‘Ad-
ministrative Procedure Act’’. That Act was repealed as
part of the general revision of this title by Pub. L.
89-5564 and its provisions incorporated into sections 551
to 559 of this title and this chapter.

§701. Application; definitions

(a) This chapter applies, according to the pro-
visions thereof, except to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency
discretion by law.

(b) For the purpose of this chapter—

(1) ‘“‘agency’ means each authority of the
Government of the United States, whether or
not it is within or subject to review by an-
other agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or
possessions of the United States;

(D) the government of the District of Co-
lumbia;

(E) agencies composed of representatives
of the parties or of representatives of organi-
zations of the parties to the disputes deter-
mined by them;

(F) courts martial and military commis-
sions;

(G) military authority exercised in the
field in time of war or in occupied territory;
or

(H) functions conferred by sections 1738,
1739, 1743, and 1744 of title 12; subchapter IT
of chapter 471 of title 49; or sections 1884,
1891-1902, and former section 1641(b)(2), of
title 50, appendix; and

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES
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(2) ‘“‘person’, ‘‘rule’”, ‘‘order’’, ‘‘license”’,
“sanction”, ‘“‘relief”’, and ‘‘agency action”

have the meanings given them by section 551
of this title.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
103-272, §5(a), July 5, 1994, 108 Stat. 1373; Pub. L.
111-350, §5(a)(3), Jan. 4, 2011, 124 Stat. 3841.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009 (intro-
ductory clause).

June 11, 1946, ch. 324, §10
(introductory clause), 60
Stat. 243.

In subsection (a), the words ‘“This chapter applies, ac-
cording to the provisions thereof,” are added to avoid
the necessity of repeating the introductory clause of
former section 1009 in sections 702-706.

Subsection (b) is added on authority of section 2 of
the Act of June 11, 1946, ch. 324, 60 Stat. 237, as amend-
ed, which is carried into section 551 of this title.

In subsection (b)(1)(G), the words ‘‘or naval’ are
omitted as included in ‘“‘military’’.

In subsection (b)(1)(H), the words ‘‘functions which by
law expire on the termination of present hostilities,
within any fixed period thereafter, or before July 1,
1947 are omitted as executed. Reference to the ‘‘Selec-
tive Training and Service Act of 1940’ is omitted as
that Act expired on Mar. 31, 1947. Reference to the
‘“‘Sugar Control Extension Act of 1947 is omitted as
that Act expired on Mar. 31, 1948. References to the
‘‘Housing and Rent Act of 1947, as amended’” and the
‘“Veterans’ Emergency Housing Act of 1946’ have been
consolidated as they are related. The reference to
former section 1641(b)(2) of title 50, appendix, is re-
tained notwithstanding its repeal by §111(a)(1) of the
Act of Sept. 21, 1961, Pub. L. 87-256, 75 Stat. 538, since
§111(c) of the Act provides that a reference in other
Acts to a provision of law repealed by §111(a) shall be
considered to be a reference to the appropriate provi-
sions of Pub. L. 87-256.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

REFERENCES IN TEXT

Sections 1891-1902 of title 50, appendix, referred to in
subsec. (b)(1)(H), were omitted from the Code as exe-
cuted.

AMENDMENTS

2011—Subsec. (b)(1)(H). Pub. L. 111-350 struck out
‘“‘chapter 2 of title 41;” after ‘‘title 12;”.

1994—Subsec. (b)(1)(H). Pub. L. 103-272 substituted
‘‘subchapter II of chapter 471 of title 49; or sections’ for
‘‘or sections 1622,”.

§702. Right of review

A person suffering legal wrong because of
agency action, or adversely affected or ag-
grieved by agency action within the meaning of
a relevant statute, is entitled to judicial review
thereof. An action in a court of the United
States seeking relief other than money damages
and stating a claim that an agency or an officer
or employee thereof acted or failed to act in an
official capacity or under color of legal author-
ity shall not be dismissed nor relief therein be
denied on the ground that it is against the
United States or that the United States is an in-
dispensable party. The United States may be
named as a defendant in any such action, and a
judgment or decree may be entered against the
United States: Provided, That any mandatory or



Page 109

injunctive decree shall specify the Federal offi-
cer or officers (by name or by title), and their
successors in office, personally responsible for
compliance. Nothing herein (1) affects other lim-
itations on judicial review or the power or duty
of the court to dismiss any action or deny relief
on any other appropriate legal or equitable
ground; or (2) confers authority to grant relief if
any other statute that grants consent to suit ex-
pressly or impliedly forbids the relief which is
sought.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HISTORICAL AND REVISION NOTES

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

§706

cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of
the final agency action. Except as otherwise ex-
pressly required by statute, agency action
otherwise final is final for the purposes of this
section whether or not there has been presented
or determined an application for a declaratory
order, for any form of reconsideration, or, unless
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(a). June 11, 1946, ch. 324, §10(a),

60 Stat. 243.

5U.S.C. 1009(c). June 11, 1946, ch. 324, §10(c),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1976—Pub. L. 94-574 removed the defense of sovereign
immunity as a bar to judicial review of Federal admin-
istrative action otherwise subject to judicial review.

§703. Form and venue of proceeding

The form of proceeding for judicial review is
the special statutory review proceeding relevant
to the subject matter in a court specified by
statute or, in the absence or inadequacy thereof,
any applicable form of legal action, including
actions for declaratory judgments or writs of
prohibitory or mandatory injunction or habeas
corpus, in a court of competent jurisdiction. If
no special statutory review proceeding is appli-
cable, the action for judicial review may be
brought against the United States, the agency
by its official title, or the appropriate officer.
Except to the extent that prior, adequate, and
exclusive opportunity for judicial review is pro-
vided by law, agency action is subject to judicial
review in civil or criminal proceedings for judi-
cial enforcement.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L.
94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(b). June 11, 1946, ch. 324, §10(b).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1976—Pub. L. 94-574 provided that if no special statu-
tory review proceeding is applicable, the action for ju-
dicial review may be brought against the United
States, the agency by its official title, or the appro-
priate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no other
adequate remedy in a court are subject to judi-

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.8.C. 1009(d). June 11, 1946, ch. 324, §10(d),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

right,
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AIRLINE SAFETY AND FEDERAL AVIATION
ADMINISTRATION EXTENSION ACT OF 2010



124 STAT. 2348 PUBLIC LAW 111-216—AUG. 1, 2010

Aug. 1, 2010

[H.R. 5900]

Airline Safety
and Federal
Aviation
Administration
Extension Act
of 2010.

49 USC 40101
note.

Public Law 111-216
111th Congress
An Act

To amend the Internal Revenue Code of 1986 to extend the funding and expenditure
authority of the Airport and Airway Trust Fund, to amend title 49, United
States Code, to extend airport improvement program project grant authority
and to improve airline safety, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Airline Safety and Federal
Aviation Administration Extension Act of 2010”.

SEC. 2. TABLE OF CONTENTS.
The table of contents for this Act is as follows:

Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I—AIRPORT AND AIRWAY EXTENSION

Sec. 101. Extension of taxes funding Airport and Airway Trust Fund.

Sec. 102. Extension of Airport and Airway Trust Fund expenditure authority.
Sec. 103. Extension of airport improvement program.

Sec. 104. Extension of expiring authorities.

Sec. 105. Federal Aviation Administration operations.

Sec. 106. Air navigation facilities and equipment.

Sec. 107. Research, engineering, and development.

TITLE II—AIRLINE SAFETY AND PILOT TRAINING IMPROVEMENT

Sec. 201. Definitions.

Sec. 202. Secretary of Transportation responses to safety recommendations.

Sec. 203. FAA pilot records database.

Sec. 204. FAA Task Force on Air Carrier Safety and Pilot Training.

Sec. 205. Aviation safety inspectors and operational research analysts.

Sec. 206. Flight crewmember mentoring, professional development, and leadership.
Sec. 207. Flight crewmember pairing and crew resource management techniques.
Sec. 208. Implementation of NTSB flight crewmember training recommendations.
Sec. 209. FAA rulemaking on training programs.

Sec. 210. Disclosure of air carriers operating flights for tickets sold for air transpor-
tation.

Sec. 211. Safety inspections of regional air carriers.

Sec. 212. Pilot fatigue.

Sec. 213. Voluntary safety programs.

Sec. 214. ASAP and FOQA implementation plan.

Sec. 215. Safety management systems.

Sec. 216. Flight crewmember screening and qualifications.
Sec. 217. Airline transport pilot certification.
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TITLE I—ATIRPORT AND ATRWAY
EXTENSION

SEC. 101. EXTENSION OF TAXES FUNDING AIRPORT AND AIRWAY
TRUST FUND.

(a) FUEL TAXES.—Subparagraph (B) of section 4081(d)(2) of
the Internal Revenue Code of 1986 is amended by striking “August 26 USC 4081.
1, 2010” and inserting “September 30, 2010”.
(b) TICKET TAXES.—
(1) PERSONS.—Clause (ii) of section 4261(G)(1)(A) of the
Internal Revenue Code of 1986 is amended by striking “August
1, 2010” and inserting “September 30, 2010”.
(2) PrROPERTY.—Clause (ii) of section 4271(d)(1)(A) of such
Code is amended by striking “August 1, 2010” and inserting
“September 30, 2010”.
(c) EFFECTIVE DATE.—The amendments made by this section 26 USC 4081
shall take effect on August 2, 2010. note.

SEC. 102. EXTENSION OF ATIRPORT AND ATRWAY TRUST FUND EXPENDI-
TURE AUTHORITY.

(a) IN GENERAL.—Paragraph (1) of section 9502(d) of the
Internal Revenue Code of 1986 is amended—
(1) by striking “August 2, 2010” and inserting “October
1, 2010”; and
(2) by inserting “or the Airline Safety and Federal Aviation
Administration Extension Act of 2010” before the semicolon
at the end of subparagraph (A).
(b) CONFORMING AMENDMENT.—Paragraph (2) of section 9502(e)
of such Code is amended by striking “August 2, 2010” and inserting
“October 1, 2010”.
(¢) EFFECTIVE DATE.—The amendments made by this section 26 USC 9502
shall take effect on August 2, 2010. note.

SEC. 103. EXTENSION OF AIRPORT IMPROVEMENT PROGRAM.

Section 47104(c) of title 49, United States Code, is amended
by striking “August 1, 2010,” and inserting “September 30, 2010,”.

SEC. 104. EXTENSION OF EXPIRING AUTHORITIES.

(a) Section 40117(1)7) of title 49, United States Code, is
amended by striking “August 2, 2010.” and inserting “October 1,
2010.”.

(b) Section 44302(f)(1) of such title is amended—

(1) by striking “August 1, 2010,” and inserting “September

30, 2010,”; and

(2) by striking “October 31, 2010,” and inserting “December

31, 2010,”.

(¢c) Section 44303(b) of such title is amended by striking
“October 31, 2010,” and inserting “December 31, 2010,”.

(d) Section 47107(s)(3) of such title is amended by striking
“August 2, 2010.” and inserting “October 1, 2010.”.

(e) Section 47115(j) of such title is amended by striking “fiscal
years 2004 through 2009, and for the portion of fiscal year 2010
ending before August 2, 2010,” and inserting “fiscal years 2004
through 2010,”.

(f) Section 47141(f) of such title is amended by striking “August
1, 2010.” and inserting “September 30, 2010.”.
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(g) Section 49108 of such title is amended by striking “August
1, 2010,” and inserting “September 30, 2010,”.

(h) Section 161 of the Vision 100—Century of Aviation
Reauthorization Act (49 U.S.C. 47109 note) is amended by striking
“fiscal year 2009, or in the portion of fiscal year 2010 ending
before August 2, 2010,” and inserting “fiscal year 2009 or 2010”.

(1) Section 186(d) of such Act (117 Stat. 2518) is amended
by striking “October 1, 2009, and for the portion of fiscal year
2010 ending before August 2, 2010,” and inserting “October 1,
2010,”.

() The amendments made by this section shall take effect
on August 2, 2010.

SEC. 105. FEDERAL AVIATION ADMINISTRATION OPERATIONS.

Section 106(k)(1)(F) of title 49, United States Code, is amended
to read as follows:
“(F) $9,350,028,000 for fiscal year 2010.”.

SEC. 106. AIR NAVIGATION FACILITIES AND EQUIPMENT.

Section 48101(a)(6) of title 49, United States Code, is amended
to read as follows:
“6) $2,936,203,000 for fiscal year 2010.”.

SEC. 107. RESEARCH, ENGINEERING, AND DEVELOPMENT.

Section 48102(a)(14) of title 49, United States Code, is amended
to read as follows:
“(14) $190,500,000 for fiscal year 2010.”.

TITLE II—AIRLINE SAFETY AND PILOT
TRAINING IMPROVEMENT

SEC. 201. DEFINITIONS.

(a) DEFINITIONS.—In this title, the following definitions apply:

(1) ADVANCED QUALIFICATION PROGRAM.—The term
“advanced qualification program” means the program estab-
lished by the Federal Aviation Administration in Advisory Cir-
cular 120-54A, dated June 23, 2006, including any subsequent
revisions thereto.

(2) AIR CARRIER.—The term “air carrier” has the meaning
%ivgn that term in section 40102 of title 49, United States

ode.

(3) AVIATION SAFETY ACTION PROGRAM.—The term “aviation
safety action program” means the program established by the
Federal Aviation Administration in Advisory Circular 120-66B,
dated November 15, 2002, including any subsequent revisions
thereto.

(4) FLIGHT CREWMEMBER.—The term “flight crewmember”
has the meaning given the term “flightcrew member” in part
1 of title 14, Code of Federal Regulations.

(5) FLIGHT OPERATIONAL QUALITY ASSURANCE PROGRAM.—
The term “flight operational quality assurance program” means
the program established by the Federal Aviation Administration
in Advisory Circular 120-82, dated April 12, 2004, including
any subsequent revisions thereto.

(6) LINE OPERATIONS SAFETY AUDIT.—The term “line oper-
ations safety audit” means the procedure referenced by the
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Federal Aviation Administration in Advisory Circular 120-90,
dated April 27, 2006, including any subsequent revisions
thereto.

(7) PART 121 AIR CARRIER.—The term “part 121 air carrier”
means an air carrier that holds a certificate issued under
part 121 of title 14, Code of Federal Regulations.

(8) PART 135 AIR CARRIER.—The term “part 135 air carrier”
means an air carrier that holds a certificate issued under
part 135 of title 14, Code of Federal Regulations.

SEC. 202. SECRETARY OF TRANSPORTATION RESPONSES TO SAFETY 49 USC 44701
RECOMMENDATIONS. note.

(a) IN GENERAL.—The first sentence of section 1135(a) is 49 USC 1135.
amended by inserting “to the Board” after “shall give”.

(b) AIR CARRIER SAFETY RECOMMENDATIONS.—Section 1135 is
amended—

(1) by redesignating subsection (d) as subsection (e); and

(2) by inserting after subsection (c) the following:

“(d) ANNUAL REPORT ON AIR CARRIER SAFETY RECOMMENDA-
TIONS.—

“(1) IN GENERAL.—The Secretary shall submit to Congress
and the Board, on an annual basis, a report on the recommenda-
tions made by the Board to the Secretary regarding air carrier
operations conducted under part 121 of title 14, Code of Federal
Regulations.

“(2) RECOMMENDATIONS TO BE COVERED.—The report shall
cover—

“(A) any recommendation for which the Secretary has
developed, or intends to develop, procedures to adopt the
recommendation or part of the recommendation, but has
yet to complete the procedures; and

“(B) any recommendation for which the Secretary, in
the preceding year, has issued a response under subsection
(a)(2) or (a)3) refusing to carry out all or part of the
procedures to adopt the recommendation.

“(3) CONTENTS.—

“(A) PLANS TO ADOPT RECOMMENDATIONS.—For each
recommendation of the Board described in paragraph
(2)(A), the report shall contain—

“(1) a description of the recommendation;

“(i1) a description of the procedures planned for
adopting the recommendation or part of the rec-
ommendation;

“(iii) the proposed date for completing the proce-
dures; and

“(iv) if the Secretary has not met a deadline con-
tained in a proposed timeline developed in connection
with the recommendation under subsection (b), an
explanation for not meeting the deadline.

“(B) REFUSALS TO ADOPT RECOMMENDATIONS.—For each
recommendation of the Board described in paragraph
(2)(B), the report shall contain—

“(i) a description of the recommendation; and

“(i1) a description of the reasons for the refusal
to carry out all or part of the procedures to adopt
the recommendation.”.
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49 USC 44701 SEC. 203. FAA PILOT RECORDS DATABASE.

note.

(a) RECORDS OF EMPLOYMENT OF PILOT APPLICANTS.—Section

44703(h) of title 49, United States Code, is amended by adding
at the end the following:

Termination
date.

“(16) APPLICABILITY.—This subsection shall cease to be
effective on the date specified in regulations issued under sub-
section (1).”.

(b) ESTABLISHMENT OF FAA PILOT RECORDS DATABASE.—Sec-

tion 44703 of such title is amended—

(1) by redesignating subsections (i) and (j) as subsections
(§) and (k), respectively; and

(2) by inserting after subsection (h) the following:

“(i) FAA P1LOT RECORDS DATABASE.—

“(1) IN GENERAL.—Before allowing an individual to begin
service as a pilot, an air carrier shall access and evaluate,
in accordance with the requirements of this subsection, informa-
tion pertaining to the individual from the pilot records database
established under paragraph (2).

“(2) PILOT RECORDS DATABASE.—The Administrator shall
establish an electronic database (in this subsection referred
to as the ‘database’) containing the following records:

“(A) FAA RECORDS.—From the Administrator—

“(1) records that are maintained by the Adminis-
trator concerning current airman certificates, including
airman medical certificates and associated type ratings
and information on any limitations to those certificates
and ratings;

“(ii) records that are maintained by the Adminis-
trator concerning any failed attempt of an individual
to pass a practical test required to obtain a certificate
or type rating under part 61 of title 14, Code of Federal
Regulations; and

“(iii) summaries of legal enforcement actions
resulting in a finding by the Administrator of a viola-
tion of this title or a regulation prescribed or order
issued under this title that was not subsequently over-
turned.

“(B) AIR CARRIER AND OTHER RECORDS.—From any air
carrier or other person (except a branch of the Armed
Forces, the National Guard, or a reserve component of
the Armed Forces) that has employed an individual as
a pilot of a civil or public aircraft, or from the trustee
in bankruptcy for the air carrier or person—

“(1) records pertaining to the individual that are
maintained by the air carrier (other than records
relating to flight time, duty time, or rest time) or
person, including records under regulations set forth
in—

“(I) section 121.683 of title 14, Code of Federal

Regulations;

“(II) section 121.111(a) of such title;

“(IIT) section 121.219(a) of such title;
“(IV) section 125.401 of such title; and
“(V) section 135.63(a)(4) of such title; and

“(ii) other records pertaining to the individual’s
performance as a pilot that are maintained by the
air carrier or person concerning—

10
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“(I) the training, qualifications, proficiency, or
professional competence of the individual,
including comments and evaluations made by a
check airman designated in accordance with sec-
tion 121.411, 125.295, or 135.337 of such title;

“(II) any disciplinary action taken with respect
to the individual that was not subsequently over-
turned; and

“(IIT) any release from employment or resigna-
tion, termination, or disqualification with respect
to employment.

“(C) NATIONAL DRIVER REGISTER RECORDS.—In accord-
ance with section 30305(b)(8) of this title, from the chief
driver licensing official of a State, information concerning
the motor vehicle driving record of the individual.

“(3) WRITTEN CONSENT; RELEASE FROM LIABILITY.—An air
carrier—

“(A) shall obtain the written consent of an individual
before accessing records pertaining to the individual under
paragraph (1); and

“(B) may, notwithstanding any other provision of law
or agreement to the contrary, require an individual with
respect to whom the carrier is accessing records under
paragraph (1) to execute a release from liability for any
claim arising from accessing the records or the use of
such records by the air carrier in accordance with this
section (other than a claim arising from furnishing informa-
tion known to be false and maintained in violation of
a criminal statute).

“(4) REPORTING.—

“(A) REPORTING BY ADMINISTRATOR.—The Adminis-
trator shall enter data described in paragraph (2)(A) into
the database promptly to ensure that an individual’s
records are current.

“(B) REPORTING BY AIR CARRIERS AND OTHER PER-
SONS.—

“(i) IN GENERAL.—Air carriers and other persons
shall report data described in paragraphs (2)(B) and
(2)(C) to the Administrator promptly for entry into
the database.

“(ii) DATA TO BE REPORTED.—Air carriers and other
persons shall report, at a minimum, under clause (i)
the following data described in paragraph (2)(B):

“(I) Records that are generated by the air car-
rier or other person after the date of enactment
of this paragraph.

“(II) Records that the air carrier or other per-
son is maintaining, on such date of enactment,
pursuant to subsection (h)(4).

“(5) REQUIREMENT TO MAINTAIN RECORDS.—The Adminis-
trator—

“(A) shall maintain all records entered into the data-
base under paragraph (2) pertaining to an individual until
the date of receipt of notification that the individual is
deceased; and

“(B) may remove the individual’s records from the data-
base after that date.



124 STAT. 2354

Deadline.

PUBLIC LAW 111-216—AUG. 1, 2010

“(6) RECEIPT OF CONSENT.—The Administrator shall not
permit an air carrier to access records pertaining to an indi-
vidual from the database under paragraph (1) without the
air carrier first demonstrating to the satisfaction of the
Administrator that the air carrier has obtained the written
consent of the individual.

“(7) RIGHT OF PILOT TO REVIEW CERTAIN RECORDS AND
CORRECT INACCURACIES.—Notwithstanding any other provision
of law or agreement, the Administrator, upon receipt of written
request from an individual—

“(A) shall make available, not later than 30 days after
the date of the request, to the individual for review all
records referred to in paragraph (2) pertaining to the indi-
vidual; and

“B) shall provide the individual with a reasonable
opportunity to submit written comments to correct any
inaccuracies contained in the records.

“(8) REASONABLE CHARGES FOR PROCESSING REQUESTS AND
FURNISHING COPIES.—

“(A) IN GENERAL.—The Administrator may establish
a reasonable charge for the cost of processing a request
under paragraph (1) or (7) and for the cost of furnishing
copies of requested records under paragraph (7).

“(B) CREDITING APPROPRIATIONS.—Funds received by
the Administrator pursuant to this paragraph shall—

“(1) be credited to the appropriation current when
the amount is received,;

“(i1) be merged with and available for the purposes
of such appropriation; and

“(iii) remain available until expended.

“(9) PRIVACY PROTECTIONS.—

“(A) USE OF RECORDS.—An air carrier that accesses
records pertaining to an individual under paragraph (1)
may use the records only to assess the qualifications of
the individual in deciding whether or not to hire the indi-
vidual as a pilot. The air carrier shall take such actions
as may be necessary to protect the privacy of the individual
and the confidentiality of the records accessed, including
ensuring that information contained in the records is not
divulged to any individual that is not directly involved
in the hiring decision.

“(B) DISCLOSURE OF INFORMATION.—

“(i) IN GENERAL.—Except as provided by clause

(i1), information collected by the Administrator under

paragraph (2) shall be exempt from the disclosure

requirements of section 552 of title 5.

“(ii) EXCEPTIONS.—Clause (i) shall not apply to—

“I) deidentified, summarized information to
explain the need for changes in policies and regula-
tions;

“(II) information to correct a condition that
compromises safety;

“(III) information to carry out a criminal inves-
tigation or prosecution;

“IV) information to comply with section
44905, regarding information about threats to civil
aviation; and

12
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“(V) such information as the Administrator
determines necessary, if withholding the informa-
tion would not be consistent with the safety
responsibilities of the Federal Aviation Adminis-
tration.

“(10) PErIODIC REVIEW.—Not later than 18 months after
the date of enactment of this paragraph, and at least once
every 3 years thereafter, the Administrator shall transmit to
Congress a statement that contains, taking into account recent
developments in the aviation industry—

“(A) recommendations by the Administrator concerning
proposed changes to Federal Aviation Administration
records, air carrier records, and other records required
to be included in the database under paragraph (2); or

“B) reasons why the Administrator does not rec-
ommend any proposed changes to the records referred to
in subparagraph (A).

“(11) REGULATIONS FOR PROTECTION AND SECURITY OF
RECORDS.—The Administrator shall prescribe such regulations
as may be necessary—

“(A) to protect and secure—

“(i) the personal privacy of any individual whose
records are accessed under paragraph (1); and
“(ii) the confidentiality of those records; and

“B) to preclude the further dissemination of records
received under paragraph (1) by the person who accessed
the records.

“(12) GOOD FAITH EXCEPTION.—Notwithstanding paragraph
(1), an air carrier may allow an individual to begin service
as a pilot, without first obtaining information described in
paragraph (2)(B) from the database pertaining to the individual,
if—

“(A) the air carrier has made a documented good faith
attempt to access the information from the database; and

“(B) the air carrier has received written notice from
the Administrator that the information is not contained
in the database because the individual was employed by
an air carrier or other person that no longer exists or
by a foreign government or other entity that has not pro-
vided the information to the database.

“(13) LIMITATIONS ON ELECTRONIC ACCESS TO RECORDS.—

“(A) ACCESS BY INDIVIDUALS DESIGNATED BY AIR CAR-
RIERS.—For the purpose of increasing timely and efficient
access to records described in paragraph (2), the Adminis-
trator may allow, under terms established by the Adminis-
trator, an individual designated by an air carrier to have
electronic access to the database.

“(B) TErRMS.—The terms established by the Adminis-
trator under subparagraph (A) for allowing a designated
individual to have electronic access to the database shall
limit such access to instances in which information in
the database is required by the designated individual in
making a hiring decision concerning a pilot applicant and
shall require that the designated individual provide assur-
ances satisfactory to the Administrator that—

Deadlines.
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“(1) the designated individual has received the writ-
ten consent of the pilot applicant to access the informa-
tion; and

“(ii) information obtained using such access will
not be used for any purpose other than making the
hiring decision.

“(14) AUTHORIZED EXPENDITURES.—Of amounts appro-
priated under section 106(k)(1), a total of $6,000,000 for fiscal
years 2010 through 2013 may be used to carry out this sub-
section.

“(15) REGULATIONS.—

“(A) IN GENERAL.—The Administrator shall issue regu-
lations to carry out this subsection.

“(B) EFFECTIVE DATE.—The regulations shall specify
the date on which the requirements of this subsection
take effect and the date on which the requirements of
subsection (h) cease to be effective.

( “(C) EXCEPTIONS.—Notwithstanding subparagraph

B)—

“(i) the Administrator shall begin to establish the
database under paragraph (2) not later than 90 days
after the date of enactment of this paragraph;

“(ii) the Administrator shall maintain records in
accordance with paragraph (5) beginning on the date
of enactment of this paragraph; and

“(iii) air carriers and other persons shall maintain
records to be reported to the database under paragraph
(4)(B) in the period beginning on such date of enact-
ment and ending on the date that is 5 years after
the requirements of subsection (h) cease to be effective
pursuant to subparagraph (B).

“(16) SPECIAL RULE.—During the one-year period beginning
on the date on which the requirements of this section become
effective pursuant to paragraph (15)(B), paragraph (7)(A) shall
be applied by substituting ‘45 days’ for ‘30 days’.”.

(c) CONFORMING AMENDMENTS.—

(1) LIMITATION ON LIABILITY; PREEMPTION OF STATE LAW.—
Section 44703(j) (as redesignated by subsection (b)(1) of this
section) is amended—

(A) in the subsection heading by striking “LIMITATION”
and inserting “LIMITATIONS”;

(B) in paragraph (1)—

(i) in the matter preceding subparagraph (A) by
striking “paragraph (2)” and inserting “subsection
(h)(2) or (1)(3)”;

(i1) in subparagraph (A) by inserting “or accessing
the records of that individual under subsection (i)(1)”
before the semicolon; and

(iii) in the matter following subparagraph (D) by
striking “subsection (h)” and inserting “subsection (h)
or (1)”;

(C) in paragraph (2) by striking “subsection (h)” and
inserting “subsection (h) or (i)”;

(D) in paragraph (3), in the matter preceding subpara-
graph (A), by inserting “or who furnished information to
the database established under subsection (i)(2)” after “sub-
section (h)(1)”; and

14
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(E) by adding at the end the following:

“(4) PROHIBITION ON ACTIONS AND PROCEEDINGS AGAINST
AIR CARRIERS.—

“(A) HIRING DECISIONS.—An air carrier may refuse to
hire an individual as a pilot if the individual did not
provide written consent for the air carrier to receive records
under subsection (h)(2)(A) or (1)(3)(A) or did not execute
the release from liability requested under subsection
(h)(2)(B) or (1)(3)(B).

“(B) ACTIONS AND PROCEEDINGS.—No action or pro-
ceeding may be brought against an air carrier by or on
behalf of an individual who has applied for or is seeking
a position as a pilot with the air carrier if the air carrier
refused to hire the individual after the individual did not
provide written consent for the air carrier to receive records
under subsection (h)(2)(A) or (1)(3)(A) or did not execute
a release from liability requested under subsection (h)(2)(B)
or (1)(3)(B).”.

(2) LIMITATION ON STATUTORY CONSTRUCTION.—Section
44703(k) (as redesignated by subsection (b)(1) of this section)
is amended by striking “subsection (h)” and inserting “sub-
section (h) or (1)”.

SEC. 204. FAA TASK FORCE ON AIR CARRIER SAFETY AND PILOT
TRAINING.

(a) ESTABLISHMENT.—The Administrator of the Federal Avia-
tion Administration shall establish a special task force to be known
as the FAA Task Force on Air Carrier Safety and Pilot Training
(in this section referred to as the “Task Force”).

(b) CoMPOSITION.—The Task Force shall consist of members
appointed by the Administrator and shall include air carrier rep-
resentatives, labor union representatives, and aviation safety
experts with knowledge of foreign and domestic regulatory require-
ments for flight crewmember education and training.

(c) DUTIES.—The duties of the Task Force shall include, at
a minimum, evaluating best practices in the air carrier industry
and providing recommendations in the following areas:

(1) Air carrier management responsibilities for flight crew-
member education and support.

(2) Flight crewmember professional standards.

(3) Flight crewmember training standards and perform-
ance.

(4) Mentoring and information sharing between air carriers.

(d) REPORT.—Not later than one year after the date of enact-
ment of this Act, and before the last day of each one-year period
thereafter until termination of the Task Force, the Task Force
shall submit to the Committee on Transportation and Infrastructure
of the House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate a report detailing—

(1) the progress of the Task Force in identifying best prac-
tices in the air carrier industry;

(2) the progress of air carriers and labor unions in imple-
menting the best practices identified by the Task Force;

(3) recommendations of the Task Force, if any, for legisla-
tive or regulatory actions;

49 USC 44701
note.
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(4) the progress of air carriers and labor unions in imple-
menting training-related, nonregulatory actions recommended
by the Administrator; and

(5) the progress of air carriers in developing specific pro-
grams to share safety data and ensure implementation of the
most effective safety practices.

(e) TERMINATION.—The Task Force shall terminate on Sep-
tember 30, 2012.

(f) APPLICABILITY OF FEDERAL ADVISORY COMMITTEE ACT.—
The Federal Advisory Committee Act (5 U.S.C. App.) shall not
apply to the Task Force.

SEC. 205. AVIATION SAFETY INSPECTORS AND OPERATIONAL
RESEARCH ANALYSTS.

(a) REVIEW BY DOT INSPECTOR GENERAL.—Not later than 9
months after the date of enactment of this Act, the Inspector Gen-
eral of the Department of Transportation shall conduct a review
of the aviation safety inspectors and operational research analysts
of the Federal Aviation Administration assigned to part 121 air
carriers and submit to the Administrator of the Federal Aviation
Administration a report on the results of the review.

(b) PURPOSES.—The purpose of the review shall be, at a min-
imum—

(1) to review the level of the Administration’s oversight
of each part 121 air carrier;

(2) to make recommendations to ensure that each part
121 air carrier is receiving an equivalent level of oversight;

(3) to assess the number and level of experience of aviation
safety inspectors assigned to each part 121 air carrier;

(4) to evaluate how the Administration is making assign-
ments of aviation safety inspectors to each part 121 air carrier;

(5) to review various safety inspector oversight programs,
including the geographic inspector program;

(6) to evaluate the adequacy of the number of operational
research analysts assigned to each part 121 air carrier;

(7) to evaluate the surveillance responsibilities of aviation
safety inspectors, including en route inspections;

(8) to evaluate whether inspectors are able to effectively
use data sources, such as the Safety Performance Analysis
System and the Air Transportation Oversight System, to assist
in targeting oversight of each part 121 air carrier;

(9) to assess the feasibility of establishment by the Adminis-
tration of a comprehensive repository of information that
encompasses multiple Administration data sources and allows
access by aviation safety inspectors and operational research
analysts to assist in the oversight of each part 121 air carrier;
and

(10) to conduct such other analyses as the Inspector Gen-
eral considers relevant to the review.

SEC. 206. FLIGHT CREWMEMBER MENTORING, PROFESSIONAL
DEVELOPMENT, AND LEADERSHIP.

(a) AVIATION RULEMAKING COMMITTEE.—

(1) IN GENERAL.—The Administrator of the Federal Avia-
tion Administration shall convene an aviation rulemaking com-
mittee to develop procedures for each part 121 air carrier
to take the following actions:
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(A) Establish flight crewmember mentoring programs
under which the air carrier will pair highly experienced
flight crewmembers who will serve as mentor pilots and
be paired with newly employed flight crewmembers. Mentor
pilots should be provided, at a minimum, specific instruc-
tion on techniques for instilling and reinforcing the highest
standards of technical performance, airmanship, and
professionalism in newly employed flight crewmembers.

(B) Establish flight crewmember professional develop-
ment committees made up of air carrier management and
labor union or professional association representatives to
develop, administer, and oversee formal mentoring pro-
grams of the carrier to assist flight crewmembers to reach
their maximum potential as safe, seasoned, and proficient
flight crewmembers.

(C) Establish or modify training programs to accommo-
date substantially different levels and types of flight experi-
ence by newly employed flight crewmembers.

(D) Establish or modify training programs for second-
in-command flight crewmembers attempting to qualify as
pilot-in-command flight crewmembers for the first time
in a specific aircraft type and ensure that such programs
include leadership and command training.

(E) Ensure that recurrent training for pilots in com-
mand includes leadership and command training.

(F) Such other actions as the aviation rulemaking com-
mittee determines appropriate to enhance flight crew-
member professional development.

(2) COMPLIANCE WITH STERILE COCKPIT RULE.—Leadership
and command training described in paragraphs (1)(D) and (1)(E)
shall include instruction on compliance with flight crewmember
duties under part 121.542 of title 14, Code of Federal Regula-
tions.

(3) STREAMLINED PROGRAM REVIEW.—

(A) IN GENERAL.—As part of the rulemaking required
by subsection (b), the Administrator shall establish a
streamlined review process for part 121 air carriers that
have in effect, as of the date of enactment of this Act,
the programs described in paragraph (1).

(B) EXPEDITED APPROVALS.—Under the streamlined
review process, the Administrator shall—

(1) review the programs of such part 121 air car-
riers to determine whether the programs meet the
requirements set forth in the final rule referred to
in subsection (b)(2); and

(ii) expedite the approval of the programs that
the Administrator determines meet such requirements.

(b) RULEMAKING.—The Administrator shall issue— Deadlines.

(1) not later than one year after the date of enactment Notice.
of this Act, a notice of proposed rulemaking based on the
recommendations of the aviation rulemaking committee con-
vened under subsection (a); and

(2) not later than 36 months after such date of enactment,
a final rule based on such recommendations.
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49 USC 44701
note.

49 USC 44701
note.

Notice.

Deadline.
Reports.

SEC. 207. FLIGHT CREWMEMBER PAIRING AND CREW RESOURCE
MANAGEMENT TECHNIQUES.

(a) STUDY.—The Administrator of the Federal Aviation
Administration shall conduct a study on aviation industry best
practices with regard to flight crewmember pairing, crew resource
management techniques, and pilot commuting.

(b) REPORT.—Not later than one year after the date of enact-
ment of this Act, the Administrator shall submit to the Committee
on Transportation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and Transportation
of the Senate a report on the results of the study.

SEC. 208. IMPLEMENTATION OF NTSB FLIGHT CREWMEMBER
TRAINING RECOMMENDATIONS.

(a) RULEMAKING PROCEEDINGS.—

(1) STALL AND UPSET RECOGNITION AND RECOVERY
TRAINING.—The Administrator of the Federal Aviation Adminis-
tration shall conduct a rulemaking proceeding to require part
121 air carriers to provide flight crewmembers with ground
training and flight training or flight simulator training—

(A) to recognize and avoid a stall of an aircraft or,
if not avoided, to recover from the stall; and

(B) to recognize and avoid an upset of an aircraft
or, if not avoided, to execute such techniques as available
data indicate are appropriate to recover from the upset
in a given make, model, and series of aircraft.

(2) REMEDIAL TRAINING PROGRAMS.—The Administrator
shall conduct a rulemaking proceeding to require part 121
air carriers to establish remedial training programs for flight
crewmembers who have demonstrated performance deficiencies
or experienced failures in the training environment.

(3) DEADLINES.—The Administrator shall—

(A) not later than one year after the date of enactment
of this Act, issue a notice of proposed rulemaking under
each of paragraphs (1) and (2); and

(B) not later than 36 months after the date of enact-
ment of this Act, issue a final rule for the rulemaking
under each of paragraphs (1) and (2).

(b) STick PUSHER TRAINING AND WEATHER EVENT TRAINING.—

(1) MULTIDISCIPLINARY PANEL.—Not later than 120 days
after the date of enactment of this Act, the Administrator
shall convene a multidisciplinary panel of specialists in aircraft
operations, flight crewmember training, human factors, and
aviation safety to study and submit to the Administrator a
report on methods to increase the familiarity of flight crew-
members with, and improve the response of flight crewmembers
to, stick pusher systems, icing conditions, and microburst and
windshear weather events.

(2) REPORT TO CONGRESS AND NTSB.—Not later than one
year after the date on which the Administrator convenes the
panel, the Administrator shall—

(A) submit to the Committee on Transportation and
Infrastructure of the House of Representatives, the Com-
mittee on Commerce, Science, and Transportation of the
Senate, and the National Transportation Safety Board a
report based on the findings of the panel; and
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(B) with respect to stick pusher systems, initiate appro-
priate actions to implement the recommendations of the
panel.

(c) DEFINITIONS.—In this section, the following definitions
apply:

(1) FLIGHT TRAINING AND FLIGHT SIMULATOR.—The terms
“flight training” and “flight simulator” have the meanings given
those terms in part 61.1 of title 14, Code of Federal Regulations
(or any successor regulation).

(2) STALL.—The term “stall” means an aerodynamic loss
of lift caused by exceeding the critical angle of attack.

(3) STICK PUSHER.—The term “stick pusher” means a device
that, at or near a stall, applies a nose down pitch force to
an aircraft’s control columns to attempt to decrease the air-
craft’s angle of attack.

(4) UPSET.—The term “upset” means an unusual aircraft

attitude.
SEC. 209. FAA RULEMAKING ON TRAINING PROGRAMS. Deadlines.
49 USC 44701
(a) COMPLETION OF RULEMAKING ON TRAINING PROGRAMS.— jte.

Not later than 14 months after the date of enactment of this
Act, the Administrator of the Federal Aviation Administration shall
issue a final rule with respect to the notice of proposed rulemaking
published in the Federal Register on January 12, 2009 (74 Fed.
Reg. 1280; relating to training programs for flight crewmembers
and aircraft dispatchers).
(b) EXPERT PANEL TO REVIEW PART 121 AND PART 135 TRAINING
Hours.—
(1) ESTABLISHMENT.—Not later than 60 days after the date
of enactment of this Act, the Administrator shall convene a
multidisciplinary expert panel comprised of, at a minimum,
air carrier representatives, training facility representatives,
instructional design experts, aircraft manufacturers, safety
organization representatives, and labor union representatives.
(2) ASSESSMENT AND RECOMMENDATIONS.—The panel shall
assess and make recommendations concerning—

(A) the best methods and optimal time needed for
flight crewmembers of part 121 air carriers and flight
crewmembers of part 135 air carriers to master aircraft
systems, maneuvers, procedures, takeoffs and landings, and
crew coordination;

(B) initial and recurrent testing requirements for pilots,
including the rigor and consistency of testing programs
such as check rides;

(C) the optimal length of time between training events
for such flight crewmembers, including recurrent training
events;

(D) the best methods reliably to evaluate mastery by
such flight crewmembers of aircraft systems, maneuvers,
procedures, takeoffs and landings, and crew coordination;

(E) classroom instruction requirements governing cur-
riculum content and hours of instruction;

(F) the best methods to allow specific academic training
courses to be credited toward the total flight hours required
to receive an airline transport pilot certificate; and

(G) crew leadership training.
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(3) BEST PRACTICES.—In making recommendations under
subsection (b)(2), the panel shall consider, if appropriate, best
practices in the aviation industry with respect to training proto-
cols, methods, and procedures.

(4) REPORT.—Not later than one year after the date of
enactment of this Act, the Administrator shall submit to the
Committee on Transportation and Infrastructure of the House
of Representatives, the Committee on Commerce, Science, and
Transportation of the Senate, and the National Transportation
Safety Board a report based on the findings of the panel.

49 USC 44701 SEC. 210. DISCLOSURE OF AIR CARRIERS OPERATING FLIGHTS FOR

note.

TICKETS SOLD FOR AIR TRANSPORTATION.
Section 41712 of title 49, United States Code, is amended

by adding at the end the following:

“(c) DISCLOSURE REQUIREMENT FOR SELLERS OF TICKETS FOR

FLIGHTS.—

“(1) IN GENERAL.—It shall be an unfair or deceptive practice
under subsection (a) for any ticket agent, air carrier, foreign
air carrier, or other person offering to sell tickets for air
transportation on a flight of an air carrier to fail to disclose,
whether verbally in oral communication or in writing in written
or electronic communication, prior to the purchase of a ticket—

“(A) the name of the air carrier providing the air
transportation; and

“B) if the flight has more than one flight segment,
the name of each air carrier providing the air transpor-
tation for each such flight segment.

“(2) INTERNET OFFERS.—In the case of an offer to sell tickets
described in paragraph (1) on an Internet Web site, disclosure
of the information required by paragraph (1) shall be provided
on the first display of the Web site following a search of a
requested itinerary in a format that is easily visible to a
viewer.”.

49 USC 44701 SEC. 211. SAFETY INSPECTIONS OF REGIONAL AIR CARRIERS.

note.
Deadline.

The Administrator of the Federal Aviation Administration shall

perform, not less frequently than once each year, random, onsite
inspections of air carriers that provide air transportation pursuant
to a contract with a part 121 air carrier to ensure that such
air carriers are complying with all applicable safety standards
of the Administration.

49 USC 44701 SEC. 212. PILOT FATIGUE.

note.

(a) FLIGHT AND DUTY TIME REGULATIONS.—

(1) IN GENERAL.—In accordance with paragraph (3), the
Administrator of the Federal Aviation Administration shall
issue regulations, based on the best available scientific informa-
tion, to specify limitations on the hours of flight and duty
time allowed for pilots to address problems relating to pilot
fatigue.

(2) MATTERS TO BE ADDRESSED.—In conducting the rule-
making proceeding under this subsection, the Administrator
shall consider and review the following:

(A) Time of day of flights in a duty period.
(B) Number of takeoff and landings in a duty period.
(C) Number of time zones crossed in a duty period.
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(D) The impact of functioning in multiple time zones
or on different daily schedules.

(E) Research conducted on fatigue, sleep, and circadian
rhythms.

(F) Sleep and rest requirements recommended by the
National Transportation Safety Board and the National
Aeronautics and Space Administration.

(G) International standards regarding flight schedules
and duty periods.

(H) Alternative procedures to facilitate alertness in
the cockpit.

(I) Scheduling and attendance policies and practices,
including sick leave.

(J) The effects of commuting, the means of commuting,
and the length of the commute.

(K) Medical screening and treatment.

(L) Rest environments.

(M) Any other matters the Administrator considers
appropriate.

(3) RULEMAKING.—The Administrator shall issue—

(A) not later than 180 days after the date of enactment
of this Act, a notice of proposed rulemaking under para-
graph (1); and

(B) not later than one year after the date of enactment
of this Act, a final rule under paragraph (1).

(b) FATIGUE RISK MANAGEMENT PLAN.—

(1) SUBMISSION OF FATIGUE RISK MANAGEMENT PLAN BY
PART 121 ATR CARRIERS.—Not later than 90 days after the date
of enactment of this Act, each part 121 air carrier shall submit
to the Administrator for review and acceptance a fatigue risk
management plan for the carrier’s pilots.

(2) CONTENTS OF PLAN.—A fatigue risk management plan
submitted by a part 121 air carrier under paragraph (1) shall
include the following:

(A) Current flight time and duty period limitations.

(B) A rest scheme consistent with such limitations
that enables the management of pilot fatigue, including
annual training to increase awareness of—

(i) fatigue;
(i1) the effects of fatigue on pilots; and
(iii) fatigue countermeasures.

(C) Development and use of a methodology that contin-
ually assesses the effectiveness of the program, including
the ability of the program—

(i) to improve alertness; and
(ii) to mitigate performance errors.

(3) REVIEW.—Not later than 12 months after the date of
enactment of this Act, the Administrator shall review and
accept or reject the fatigue risk management plans submitted
under this subsection. If the Administrator rejects a plan, the
Administrator shall provide suggested modifications for
resubmission of the plan.

(4) PLAN UPDATES.—

(A) IN GENERAL.—A part 121 air carrier shall update
its fatigue risk management plan under paragraph (1)
every 2 years and submit the update to the Administrator
for review and acceptance.

Deadlines.
Notice.

Deadlines.
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(B) REVIEW.—Not later than 12 months after the date
of submission of a plan update under subparagraph (A),
the Administrator shall review and accept or reject the
update. If the Administrator rejects an wupdate, the
Administrator shall provide suggested modifications for
resubmission of the update.

(5) COMPLIANCE.—A part 121 air carrier shall comply with
the fatigue risk management plan of the air carrier that is
accepted by the Administrator under this subsection.

(6) CIVIL PENALTIES.—A violation of this subsection by a
part 121 air carrier shall be treated as a violation of chapter
447 of title 49, United States Code, for purposes of the applica-
tion of civil penalties under chapter 463 of that title.

(c) EFFECT OF COMMUTING ON FATIGUE.—

(1) IN GENERAL.—Not later than 60 days after the date
of enactment of this Act, the Administrator shall enter into
appropriate arrangements with the National Academy of
Sciences to conduct a study of the effects of commuting on
pilot fatigue and report its findings to the Administrator.

(2) STUDY.—In conducting the study, the National Academy
of Sciences shall consider—

(A) the prevalence of pilot commuting in the commer-
cial air carrier industry, including the number and percent-
age of pilots who commute;

(B) information relating to commuting by pilots,
including distances traveled, time zones crossed, time
spent, and methods used;

(C) research on the impact of commuting on pilot
fatigue, sleep, and circadian rhythms;

(D) commuting policies of commercial air carriers
(including passenger and all-cargo air carriers), including
pilot check-in requirements and sick leave and fatigue poli-
cies;

(E) postconference materials from the Federal Aviation
Administration’s June 2008 symposium titled “Aviation
Fatigue Management Symposium: Partnerships for Solu-
tions”;

(F) Federal Aviation Administration and international
policies and guidance regarding commuting; and

(G) any other matters as the Administrator considers
appropriate.

(3) PRELIMINARY FINDINGS.—Not later than 120 days after
the date of entering into arrangements under paragraph (1),
the National Academy of Sciences shall submit to the Adminis-
trator its preliminary findings under the study.

(4) REPORT.—Not later than 9 months after the date of
entering into arrangements under paragraph (1), the National
Academy of Sciences shall submit a report to the Administrator
containing its findings under the study and any recommenda-
tions for regulatory or administrative actions by the Federal
Aviation Administration concerning commuting by pilots.

(5) RULEMAKING.—Following receipt of the report of the
National Academy of Sciences under paragraph (4), the
Administrator shall—

(A) consider the findings and recommendations in the
report; and
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(B) update, as appropriate based on scientific data,
regulations required by subsection (a) on flight and duty
time.

SEC. 213. VOLUNTARY SAFETY PROGRAMS. 49 USC 44701

(a) REPORT.—Not later than 180 days after the date of enact- note.
ment of this Act, the Administrator of the Federal Aviation Adminis-
tration shall submit to the Committee on Transportation and Infra-
structure of the House of Representatives and the Committee on
Commerce, Science, and Transportation of the Senate a report
on the aviation safety action program, the flight operational quality
assurance program, the line operations safety audit, and the
advanced qualification program.

(b) CONTENTS.—The report shall include—

(1) a list of—
(A) which air carriers are using one or more of the
voluntary safety programs referred to in subsection (a);

and

(B) the voluntary safety programs each air carrier is
using;
(2) if an air carrier is not using one or more of the voluntary

safety programs—

(A) a list of such programs the carrier is not using;
and

(B) the reasons the carrier is not using each such
program,;

(3) if an air carrier is using one or more of the voluntary
safety programs, an explanation of the benefits and challenges
of using each such program;

(4) a detailed analysis of how the Administration is using
data derived from each of the voluntary safety programs as
safety analysis and accident or incident prevention tools and
a detailed plan on how the Administration intends to expand
data analysis of such programs;

(5) an explanation of—

(A) where the data derived from the voluntary safety
programs is stored;

(B) how the data derived from such programs is pro-
tected and secured; and

(C) what data analysis processes air carriers are imple-
menting to ensure the effective use of the data derived
from such programs;

(6) a description of the extent to which aviation safety
inspectors are able to review data derived from the voluntary
safety programs to enhance their oversight responsibilities;

(7) a description of how the Administration plans to incor-
porate operational trends identified under the voluntary safety
programs into the air transport oversight system and other
surveillance databases so that such system and databases are
more effectively utilized;

(8) other plans to strengthen the voluntary safety programs,
taking into account reviews of such programs by the Inspector
General of the Department of Transportation; and

(9) such other matters as the Administrator determines
are appropriate.
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49 USC 44701
note.

49 USC 44701
note.

Notice.

Regulations.

49 USC 44701
note.

SEC. 214. ASAP AND FOQA IMPLEMENTATION PLAN.

(a) DEVELOPMENT AND IMPLEMENTATION PLAN.—The Adminis-
trator of the Federal Aviation Administration shall develop and
implement a plan to facilitate the establishment of an aviation
safety action program and a flight operational quality assurance
program by all part 121 air carriers.

(b) MATTERS To BE CONSIDERED.—In developing the plan under
subsection (a), the Administrator shall consider—

(1) how the Administration can assist part 121 air carriers
with smaller fleet sizes to derive a benefit from establishing
a flight operational quality assurance program,;

(2) how part 121 air carriers with established aviation
safety action and flight operational quality assurance programs
can quickly begin to report data into the aviation safety
information analysis sharing database; and

(3) how part 121 air carriers and aviation safety inspectors
can better utilize data from such database as accident and
incident prevention tools.

(¢) REPORT.—Not later than 180 days after the date of enact-
ment of this Act, the Administrator shall submit to the Committee
on Transportation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and Transportation
of the Senate a copy of the plan developed under subsection (a)
and an explanation of how the Administration will implement the
plan.

(d) DEADLINE FOR BEGINNING IMPLEMENTATION OF PLAN.—Not
later than one year after the date of enactment of this Act, the
Administrator shall begin implementation of the plan developed
under subsection (a).

SEC. 215. SAFETY MANAGEMENT SYSTEMS.

(a) RULEMAKING.—The Administrator of the Federal Aviation
Administration shall conduct a rulemaking proceeding to require
all part 121 air carriers to implement a safety management system.

(b) MATTERS TO CONSIDER.—In conducting the rulemaking
under subsection (a), the Administrator shall consider, at a min-
imum, including each of the following as a part of the safety
management system:

(1) An aviation safety action program.

(2) A flight operational quality assurance program.
(3) A line operations safety audit.

(4) An advanced qualification program.

(¢c) DEADLINES.—The Administrator shall issue—

(1) not later than 90 days after the date of enactment
of thisdAct, a notice of proposed rulemaking under subsection

(a); an

(2) not later than 24 months after the date of enactment

of this Act, a final rule under subsection (a).

(d) SAFETY MANAGEMENT SYSTEM DEFINED.—In this section,
the term “safety management system” means the program estab-
lished by the Federal Aviation Administration in Advisory Circular
120-92, dated June 22, 2006, including any subsequent revisions
thereto.

SEC. 216. FLIGHT CREWMEMBER SCREENING AND QUALIFICATIONS.
(a) REQUIREMENTS.—
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(1) RULEMAKING PROCEEDING.—The Administrator of the
Federal Aviation Administration shall conduct a rulemaking
proceeding to require part 121 air carriers to develop and
implement means and methods for ensuring that flight crew-
members have proper qualifications and experience.

(2) MINIMUM REQUIREMENTS.—

(A) PROSPECTIVE FLIGHT CREWMEMBERS.—Rules issued
under paragraph (1) shall ensure that prospective flight
crewmembers undergo comprehensive preemployment
screening, including an assessment of the skills, aptitudes,
airmanship, and suitability of each applicant for a position
as a flight crewmember in terms of functioning effectively
in the air carrier’s operational environment.

(B) ALL FLIGHT CREWMEMBERS.—Rules issued under
paragraph (1) shall ensure that, after the date that is
3 years after the date of enactment of this Act, all flight
crewmembers—

(i) have obtained an airline transport pilot certifi-
cate under part 61 of title 14, Code of Federal Regula-
tions; and

(i) have appropriate multi-engine aircraft flight
experience, as determined by the Administrator.

(b) DEADLINES.—The Administrator shall issue—

(1) not later than 180 days after the date of enactment
of this Act, a notice of proposed rulemaking under subsection
(a); and

(2) not later than 24 months after such date of enactment,
a final rule under subsection (a).

(c) DEFAULT.—The requirement that each flight crewmember
for a part 121 air carrier hold an airline transport pilot certificate
under part 61 of title 14, Code of Federal Regulations, shall begin
to apply on the date that is 3 years after the date of enactment
of this Act even if the Administrator fails to meet a deadline
established under this section.

SEC. 217. AIRLINE TRANSPORT PILOT CERTIFICATION.

(a) RULEMAKING PROCEEDING.—The Administrator of the Fed-
eral Aviation Administration shall conduct a rulemaking proceeding
to amend part 61 of title 14, Code of Federal Regulations, to
modify requirements for the issuance of an airline transport pilot
certificate.

(b) MINIMUM REQUIREMENTS.—To be qualified to receive an
airline transport pilot certificate pursuant to subsection (a), an
individual shall—

(1) have sufficient flight hours, as determined by the
Administrator, to enable a pilot to function effectively in an
air carrier operational environment; and

(2) have received flight training, academic training, or oper-
ational experience that will prepare a pilot, at a minimum,
to—

(A) function effectively in a multipilot environment;

(B) function effectively in adverse weather conditions,
including icing conditions;

(C) function effectively during high altitude operations;

(D) adhere to the highest professional standards; and

(E) function effectively in an air carrier operational
environment.

Notice.

Regulations.

Applicability.
Effective date.

49 USC 44701
note.
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Regulations.

(c) FLIGHT HOURS.—

(1) NUMBERS OF FLIGHT HOURS.—The total flight hours
required by the Administrator under subsection (b)(1) shall
be at least 1,500 flight hours.

(2) FLIGHT HOURS IN DIFFICULT OPERATIONAL CONDITIONS.—
The total flight hours required by the Administrator under
subsection (b)(1) shall include sufficient flight hours, as deter-
mined by the Administrator, in difficult operational conditions
that may be encountered by an air carrier to enable a pilot
to operate safely in such conditions.

(d) CrReDIT TOWARD FLIGHT HOURS.—The Administrator may
allow specific academic training courses, beyond those required
under subsection (b)(2), to be credited toward the total flight hours
required under subsection (¢). The Administrator may allow such
credit based on a determination by the Administrator that allowing
a pilot to take specific academic training courses will enhance
safety more than requiring the pilot to fully comply with the flight
hours requirement.

(e) RECOMMENDATIONS OF EXPERT PANEL.—In conducting the
rulemaking proceeding under this section, the Administrator shall
review and consider the assessment and recommendations of the
expert panel to review part 121 and part 135 training hours estab-
lished by section 209(b) of this Act.

(f) DEADLINE.—Not later than 36 months after the date of
enactment of this Act, the Administrator shall issue a final rule
under subsection (a).

Approved August 1, 2010.
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§40101. Policy

(a) EcoNOMIC REGULATION.—In carrying out
subpart II of this part and those provisions of
subpart IV applicable in carrying out subpart II,
the Secretary of Transportation shall consider
the following matters, among others, as being in
the public interest and consistent with public
convenience and necessity:

(1) assigning and maintaining safety as the
highest priority in air commerce.

(2) before authorizing new air transportation
services, evaluating the safety implications of
those services.

(3) preventing deterioration in established
safety procedures, recognizing the clear in-
tent, encouragement, and dedication of Con-
gress to further the highest degree of safety in
air transportation and air commerce, and to
maintain the safety vigilance that has evolved
in air transportation and air commerce and
has come to be expected by the traveling and
shipping public.

(4) the availability of a variety of adequate,
economic, efficient, and low-priced services
without unreasonable discrimination or unfair
or deceptive practices.

(5) coordinating transportation by, and im-
proving relations among, air carriers, and en-
couraging fair wages and working conditions.

(6) placing maximum reliance on competi-
tive market forces and on actual and potential
competition—

(A) to provide the needed air transpor-
tation system; and

(B) to encourage efficient and well-man-
aged air carriers to earn adequate profits
and attract capital, considering any mate-
rial differences between interstate air trans-
portation and foreign air transportation.

(7) developing and maintaining a sound regu-
latory system that is responsive to the needs
of the public and in which decisions are
reached promptly to make it easier to adapt
the air transportation system to the present
and future needs of—

(A) the commerce of the United States;
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(B) the United States Postal Service; and
(C) the national defense.

(8) encouraging air transportation at major
urban areas through secondary or satellite air-
ports if consistent with regional airport plans
of regional and local authorities, and if en-
dorsed by appropriate State authorities—

(A) encouraging the transportation by air
carriers that provide, in a specific market,
transportation exclusively at those airports;
and

(B) fostering an environment that allows
those carriers to establish themselves and
develop secondary or satellite airport serv-
ices.

(9) preventing unfair, deceptive, predatory,
or anticompetitive practices in air transpor-
tation.

(10) avoiding unreasonable industry con-
centration, excessive market domination, mo-
nopoly powers, and other conditions that
would tend to allow at least one air carrier or
foreign air carrier unreasonably to increase
prices, reduce services, or exclude competition
in air transportation.

(11) maintaining a complete and convenient
system of continuous scheduled interstate air
transportation for small communities and iso-
lated areas with direct financial assistance
from the United States Government when ap-
propriate.

(12) encouraging, developing, and maintain-
ing an air transportation system relying on
actual and potential competition—

(A) to provide efficiency, innovation, and
low prices; and

(B) to decide on the variety and quality of,
and determine prices for, air transportation
services.

(13) encouraging entry into air transpor-
tation markets by new and existing air car-
riers and the continued strengthening of small
air carriers to ensure a more effective and
competitive airline industry.

(14) promoting, encouraging, and developing
civil aeronautics and a viable, privately-owned
United States air transport industry.

(15) strengthening the competitive position
of air carriers to at least ensure equality with
foreign air carriers, including the attainment
of the opportunity for air carriers to maintain
and increase their profitability in foreign air
transportation.

(16) ensuring that consumers in all regions of
the United States, including those in small
communities and rural and remote areas, have
access to affordable, regularly scheduled air
service.

(b) ALL-CARGO AIR TRANSPORTATION CONSIDER-
ATIONS.—In carrying out subpart II of this part
and those provisions of subpart IV applicable in
carrying out subpart II, the Secretary of Trans-
portation shall consider the following matters,
among others and in addition to the matters re-
ferred to in subsection (a) of this section, as
being in the public interest for all-cargo air
transportation:

(1) encouraging and developing an expedited
all-cargo air transportation system provided
by private enterprise and responsive to—
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(A) the present and future needs of ship-
pers;

(B) the commerce of the United States;
and

(C) the national defense.

(2) encouraging and developing an integrated
transportation system relying on competitive
market forces to decide the extent, variety,
quality, and price of services provided.

(3) providing services without unreasonable
discrimination, unfair or deceptive practices,
or predatory pricing.

(c) GENERAL SAFETY CONSIDERATIONS.—In car-
rying out subpart III of this part and those pro-
visions of subpart IV applicable in carrying out
subpart III, the Administrator of the Federal
Aviation Administration shall consider the fol-
lowing matters:

(1) the requirements of national defense and
commercial and general aviation.

(2) the public right of freedom of transit
through the navigable airspace.

(d) SAFETY CONSIDERATIONS IN PUBLIC INTER-
EST.—In carrying out subpart III of this part and
those provisions of subpart IV applicable in car-
rying out subpart III, the Administrator shall
consider the following matters, among others,
as being in the public interest:

(1) assigning, maintaining, and enhancing
safety and security as the highest priorities in
air commerce.

(2) regulating air commerce in a way that
best promotes safety and fulfills national de-
fense requirements.

(3) encouraging and developing civil aero-
nautics, including new aviation technology.

(4) controlling the use of the navigable air-
space and regulating civil and military oper-
ations in that airspace in the interest of the
safety and efficiency of both of those oper-
ations.

(5) consolidating research and development
for air navigation facilities and the installa-
tion and operation of those facilities.

(6) developing and operating a common sys-
tem of air traffic control and navigation for
military and civil aircraft.

(7) providing assistance to law enforcement
agencies in the enforcement of laws related to
regulation of controlled substances, to the ex-
tent consistent with aviation safety.

(e) INTERNATIONAL AIR TRANSPORTATION.—In
formulating United States international air
transportation policy, the Secretaries of State
and Transportation shall develop a negotiating
policy emphasizing the greatest degree of com-
petition compatible with a well-functioning
international air transportation system, includ-
ing the following:

(1) strengthening the competitive position of
air carriers to ensure at least equality with
foreign air carriers, including the attainment
of the opportunity for air carriers to maintain
and increase their profitability in foreign air
transportation.

(2) freedom of air carriers and foreign air
carriers to offer prices that correspond to con-
sumer demand.

(3) the fewest possible restrictions on char-
ter air transportation.
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ganization certificates” for ‘“Type certificates, produc-
tion certificates, and airworthiness certificates” in
item 44704 and added items 44727 and 44728.

2000—Pub. L. 106-181, title V, §§504(c), 505(a)(2), title
VI, §603(b), Apr. 5, 2000, 114 Stat. 134, 136, 152, sub-
stituted ‘‘Aeronautical charts and related products and
services” for ‘‘Aeronautical maps and charts” in item
44721 and added items 44725 and 44726.

1996—Pub. L. 104-264, title VI, §602(a)(2), Oct. 9, 1996,
110 Stat. 3264, added item 44724.

§44701. General requirements

(a) PROMOTING SAFETY.—The Administrator of
the Federal Aviation Administration shall pro-
mote safe flight of civil aircraft in air commerce
by prescribing—

(1) minimum standards required in the inter-
est of safety for appliances and for the design,
material, construction, quality of work, and
performance of aircraft, aircraft engines, and
propellers;

(2) regulations and minimum standards in
the interest of safety for—

(A) inspecting, servicing, and overhauling
aircraft, aircraft engines, propellers, and ap-
pliances;

(B) equipment and facilities for, and the
timing and manner of, the inspecting, serv-
icing, and overhauling; and

(C) a qualified private person, instead of an
officer or employee of the Administration,
to examine and report on the inspecting,
servicing, and overhauling;

(3) regulations required in the interest of
safety for the reserve supply of aircraft, air-
craft engines, propellers, appliances, and air-
craft fuel and oil, including the reserve supply
of fuel and oil carried in flight;

(4) regulations in the interest of safety for
the maximum hours or periods of service of
airmen and other employees of air carriers;
and

(5) regulations and minimum standards for
other practices, methods, and procedure the
Administrator finds necessary for safety in air
commerce and national security.

(b) PRESCRIBING MINIMUM SAFETY STAND-
ARDS.—The Administrator may prescribe mini-
mum safety standards for—

(1) an air carrier to whom a certificate is is-
sued under section 44705 of this title; and

(2) operating an airport serving any pas-
senger operation of air carrier aircraft de-
signed for at least 31 passenger seats.

(¢c) REDUCING AND ELIMINATING ACCIDENTS.—
The Administrator shall carry out this chapter
in a way that best tends to reduce or eliminate
the possibility or recurrence of accidents in air
transportation. However, the Administrator is
not required to give preference either to air
transportation or to other air commerce in car-
rying out this chapter.

(d) CONSIDERATIONS AND CLASSIFICATION OF
REGULATIONS AND STANDARDS.—When prescrib-
ing a regulation or standard under subsection (a)
or (b) of this section or any of sections
44702-44716 of this title, the Administrator
shall—

(1) consider—

(A) the duty of an air carrier to provide
service with the highest possible degree of
safety in the public interest; and
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(B) differences between air transportation
and other air commerce; and

(2) classify a regulation or standard appro-
priate to the differences between air transpor-
tation and other air commerce.

(e) BILATERAL EXCHANGES OF SAFETY OVER-
SIGHT RESPONSIBILITIES.—

(1) IN GENERAL.—Notwithstanding the provi-
sions of this chapter, the Administrator, pur-
suant to Article 83 bis of the Convention on
International Civil Aviation and by a bilateral
agreement with the aeronautical authorities
of another country, may exchange with that
country all or part of their respective func-
tions and duties with respect to registered air-
craft under the following articles of the Con-
vention: Article 12 (Rules of the Air); Article
31 (Certificates of Airworthiness); or Article
32a (Licenses of Personnel).

(2) RELINQUISHMENT AND ACCEPTANCE OF RE-
SPONSIBILITY.—The Administrator relinquishes
responsibility with respect to the functions
and duties transferred by the Administrator as
specified in the bilateral agreement, under the
Articles listed in paragraph (1) for United
States-registered aircraft described in para-
graph (4)(A) transferred abroad and accepts re-
sponsibility with respect to the functions and
duties under those Articles for aircraft reg-
istered abroad and described in paragraph
(4)(B) that are transferred to the United
States.

(3) CoNDITIONS.—The Administrator may
predicate, in the agreement, the transfer of
functions and duties under this subsection on
any conditions the Administrator deems nec-
essary and prudent, except that the Adminis-
trator may not transfer responsibilities for
United States registered aircraft described in
paragraph (4)(A) to a country that the Admin-
istrator determines is not in compliance with
its obligations under international law for the
safety oversight of civil aviation.

(4) REGISTERED AIRCRAFT DEFINED.—In this
subsection, the term ‘‘registered aircraft”
means—

(A) aircraft registered in the United States
and operated pursuant to an agreement for
the lease, charter, or interchange of the air-
craft or any similar arrangement by an oper-
ator that has its principal place of business
or, if it has no such place of business, its per-
manent residence in another country; and

(B) aircraft registered in a foreign country
and operated under an agreement for the
lease, charter, or interchange of the aircraft
or any similar arrangement by an operator
that has its principal place of business or, if
it has no such place of business, its perma-
nent residence in the United States.

(f) EXEMPTIONS.—The Administrator may
grant an exemption from a requirement of a reg-
ulation prescribed under subsection (a) or (b) of
this section or any of sections 44702-44716 of this
title if the Administrator finds the exemption is
in the public interest.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1185;
Pub. L. 103-429, §6(55), Oct. 31, 1994, 108 Stat.
4385; Pub. L. 106-181, title VII, §714, Apr. 5, 2000,
114 Stat. 161.)
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HISTORICAL AND REVISION NOTES
PUB. L. 103-272

};gggfg Source (U.S. Code) Source (Statutes at Large)
44701(a) ...... 49 App.:1421(a). Aug. 23, 1958, Pub. L. 85-726,
§§601(a), (b) (1st sentence
related to standards,
rules, and regulations,
last sentence), (c), 604(a)
(related to standards), 72
Stat. 775, 778.
49 App.:1655(c)(1). Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1), 80 Stat. 938; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444.
44701(b) ...... 49 App.:1424(a) (re-
lated to stand-
ards).

49 App.:1432(a) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to stand- 72 Stat. 731, §612(a) (relat-
ards). ed to standards); added

May 21, 1970, Pub. L.
91-258, §51(b)(1), 84 Stat.
234; restated Sept. 3, 1982,
Pub. L. 97-248, §525(a), 96
Stat. 697.
49 App.:1655(c)(1).
44701(c) ...... 49 App.:1421(b) (last
sentence).
49 App.:1655(c)(1).
44701(d) ...... 49 App.:1421(b) (1st
sentence related
to standards,
rules, and regula-
tions).
49 App.:1655(c)(1).
44701(e) ...... 49 App.:1421(c).
49 App.:1655(c)(1).

In this section, the word ‘‘Administrator’ in sections
601(a)-(c) and 604 of the Federal Aviation Act of 1958
(Public Law 85-726, 72 Stat. 775, 778) is retained on au-
thority of 49:106(g).

In subsection (a), before clause (1), the words ‘‘is em-
powered and it . . . be his duty to” and ‘‘and revising
from time to time” are omitted as surplus. In clause
(1), the words ‘‘as may be’ are omitted as surplus. In
clauses (2)-(5), the words ‘‘Reasonable” and ‘‘reason-
able’ are omitted as surplus and the word ‘‘rules’ is
omitted as being synonymous with ‘‘regulations”. In
clause (5), the words ‘‘to provide adequately’ are omit-
ted as surplus.

In subsection (b)(1), the words ‘‘the operation of’’ are
omitted as surplus. The words ‘‘under section 44705 of
this title’’ are added for clarity.

In subsection (b)(2), the words ‘‘scheduled or unsched-
uled’” are omitted as surplus.

In subsection (c), the words ‘‘carry out’ are sub-
stituted for ‘‘exercise and perform his powers and du-
ties under”’, and the words ‘‘in carrying out’ are sub-
stituted for ‘“‘in the administration and enforcement
of”’, for consistency and to eliminate unnecessary
words.

In subsection (d), before clause (1), the word ‘‘rules”
is omitted as being synonymous with ‘‘regulations’. In
clause (1), before subclause (A), the word ‘‘full” is omit-
ted as surplus. In clause (1)(A), the word ‘‘provide’ is
substituted for ‘‘perform’ for consistency in the re-
vised title.

In subsection (e), the words ‘‘from time to time” are
omitted as surplus. The word ‘‘rule’’ is omitted as being
synonymous with ‘“‘regulation’.

PUB. L. 103-429

This amends 49:44701(d) and (e) to correct erroneous
cross-references.

AMENDMENTS

2000—Subsecs. (e), (f). Pub. L. 106-181 added subsec. (e)
and redesignated former subsec. (e) as (f).

1994—Subsecs. (d), (e). Pub. L. 103-429 substituted
“‘any of sections 44702-44716"" for ‘‘section 44702-44716"".

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fis-
cal years beginning after Sept. 30, 1999, see section 3 of
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Pub. L. 106-181, set out as a note under section 106 of
this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-429 effective July 5, 1994,
see section 9 of Pub. L. 103-429, set out as a note under
section 321 of this title.

AIRLINE SAFETY AND PILOT TRAINING IMPROVEMENT

Pub. L. 111-216, title II, Aug. 1, 2010, 124 Stat. 2350, as
amended by Pub. L. 111-249, §6, Sept. 30, 2010, 124 Stat.
2628, provided that:

“SEC. 201. DEFINITIONS.
‘“(a) [sic] DEFINITIONS.—In this title, the following
definitions apply:

(1) ADVANCED QUALIFICATION PROGRAM.—The term
‘advanced qualification program’ means the program
established by the Federal Aviation Administration
in Advisory Circular 120-54A, dated June 23, 2006, in-
cluding any subsequent revisions thereto.

‘“(2) AIR CARRIER.—The term ‘air carrier’ has the
meaning given that term in section 40102 of title 49,
United States Code.

€“(3) AVIATION SAFETY ACTION PROGRAM.—The term
‘aviation safety action program’ means the program
established by the Federal Aviation Administration
in Advisory Circular 120-66B, dated November 15, 2002,
including any subsequent revisions thereto.

‘“(4) FLIGHT CREWMEMBER.—The term ‘flight crew-
member’ has the meaning given the term ‘flightcrew
member’ in part 1 of title 14, Code of Federal Regula-
tions.

“(5) FLIGHT OPERATIONAL QUALITY ASSURANCE PRO-
GRAM.—The term ‘flight operational quality assur-
ance program’ means the program established by the
Federal Aviation Administration in Advisory Cir-
cular 120-82, dated April 12, 2004, including any subse-
quent revisions thereto.

‘“(6) LINE OPERATIONS SAFETY AUDIT.—The term ‘line
operations safety audit’ means the procedure ref-
erenced by the Federal Aviation Administration in
Advisory Circular 120-90, dated April 27, 2006, includ-
ing any subsequent revisions thereto.

‘“(T) PART 121 AIR CARRIER.—The term ‘part 121 air
carrier’ means an air carrier that holds a certificate
issued under part 121 of title 14, Code of Federal Reg-
ulations.

‘“(8) PART 135 AIR CARRIER.—The term ‘part 135 air
carrier’ means an air carrier that holds a certificate
issued under part 135 of title 14, Code of Federal Reg-
ulations.

“SEC. 202. SECRETARY OF TRANSPORTATION RE-
SPONSES TO SAFETY RECOMMENDATIONS.
“[Amended section 1135 of this title.]

“SEC. 203. FAA PILOT RECORDS DATABASE.
“[Amended section 44703 of this title.]

“SEC. 204. FAA TASK FORCE ON AIR CARRIER
SAFETY AND PILOT TRAINING.

‘‘(a) ESTABLISHMENT.—The Administrator of the Fed-
eral Aviation Administration shall establish a special
task force to be known as the FAA Task Force on Air
Carrier Safety and Pilot Training (in this section re-
ferred to as the ‘Task Force’).

‘“(b) CoOMPOSITION.—The Task Force shall consist of
members appointed by the Administrator and shall in-
clude air carrier representatives, labor union represent-
atives, and aviation safety experts with knowledge of
foreign and domestic regulatory requirements for flight
crewmember education and training.

‘“(c) DUTIES.—The duties of the Task Force shall in-
clude, at a minimum, evaluating best practices in the
air carrier industry and providing recommendations in
the following areas:

(1) Air carrier management responsibilities for
flight crewmember education and support.

‘“(2) Flight crewmember professional standards.

‘“(3) Flight crewmember training standards and per-
formance.
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‘“(4) Mentoring and information sharing between air
carriers.

‘‘(d) REPORT.—Not later than one year after the date
of enactment of this Act [Aug. 1, 2010], and before the
last day of each one-year period thereafter until termi-
nation of the Task Force, the Task Force shall submit
to the Committee on Transportation and Infrastructure
of the House of Representatives and the Committee on
Commerce, Science, and Transportation of the Senate
a report detailing—

‘(1) the progress of the Task Force in identifying
best practices in the air carrier industry;

‘“(2) the progress of air carriers and labor unions in
implementing the best practices identified by the
Task Force;

‘(3) recommendations of the Task Force, if any, for
legislative or regulatory actions;

‘“(4) the progress of air carriers and labor unions in
implementing training-related, nonregulatory ac-
tions recommended by the Administrator; and

‘“(5) the progress of air carriers in developing spe-
cific programs to share safety data and ensure imple-
mentation of the most effective safety practices.

‘‘(e) TERMINATION.—The Task Force shall terminate
on September 30, 2012.

“(f) APPLICABILITY OF FEDERAL ADVISORY COMMITTEE
AcT.—The Federal Advisory Committee Act (6 U.S.C.
App.) shall not apply to the Task Force.

“SEC. 205. AVIATION SAFETY INSPECTORS AND

OPERATIONAL RESEARCH ANALYSTS.

‘“(a) REVIEW BY DOT INSPECTOR GENERAL.—Not later
than 9 months after the date of enactment of this Act
[Aug. 1, 2010], the Inspector General of the Department
of Transportation shall conduct a review of the avia-
tion safety inspectors and operational research ana-
lysts of the Federal Aviation Administration assigned
to part 121 air carriers and submit to the Administrator
of the Federal Aviation Administration a report on the
results of the review.

‘“(b) PURPOSES.—The purpose of the review shall be,
at a minimum—

‘(1) to review the level of the Administration’s
oversight of each part 121 air carrier;

‘(2) to make recommendations to ensure that each
part 121 air carrier is receiving an equivalent level of
oversight;

‘(3) to assess the number and level of experience of
aviation safety inspectors assigned to each part 121
air carrier;

‘‘(4) to evaluate how the Administration is making
assignments of aviation safety inspectors to each
part 121 air carrier;

‘“(5) to review various safety inspector oversight
programs, including the geographic inspector pro-
gram;

‘“(6) to evaluate the adequacy of the number of
operational research analysts assigned to each part
121 air carrier;

“(T) to evaluate the surveillance responsibilities of
aviation safety inspectors, including en route inspec-
tions;

‘(8) to evaluate whether inspectors are able to ef-
fectively use data sources, such as the Safety Per-
formance Analysis System and the Air Transpor-
tation Oversight System, to assist in targeting over-
sight of each part 121 air carrier;

‘(9) to assess the feasibility of establishment by the
Administration of a comprehensive repository of in-
formation that encompasses multiple Administration
data sources and allows access by aviation safety in-
spectors and operational research analysts to assist
in the oversight of each part 121 air carrier; and

‘(10) to conduct such other analyses as the Inspec-
tor General considers relevant to the review.

“SEC. 206. FLIGHT CREWMEMBER MENTORING,
PROFESSIONAL DEVELOPMENT, AND LEADER-
SHIP.

‘‘(a) AVIATION RULEMAKING COMMITTEE.—
‘(1) IN GENERAL.—The Administrator of the Federal
Aviation Administration shall convene an aviation
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rulemaking committee to develop procedures for each
part 121 air carrier to take the following actions:
““(A) Establish flight crewmember mentoring pro-
grams under which the air carrier will pair highly
experienced flight crewmembers who will serve as
mentor pilots and be paired with newly employed
flight crewmembers. Mentor pilots should be pro-
vided, at a minimum, specific instruction on tech-
niques for instilling and reinforcing the highest
standards of technical performance, airmanship,
and professionalism in newly employed flight crew-
members.
‘(B) Establish flight crewmember professional de-
velopment committees made up of air carrier man-
agement and labor union or professional associa-
tion representatives to develop, administer, and
oversee formal mentoring programs of the carrier
to assist flight crewmembers to reach their maxi-
mum potential as safe, seasoned, and proficient
flight crewmembers.
“(C) Establish or modify training programs to ac-
commodate substantially different levels and types
of flight experience by newly employed flight crew-
members.
(D) Establish or modify training programs for
second-in-command flight crewmembers attempt-
ing to qualify as pilot-in-command flight crew-
members for the first time in a specific aircraft
type and ensure that such programs include leader-
ship and command training.
‘“(E) Ensure that recurrent training for pilots in
command includes leadership and command train-
ing.
“(F) Such other actions as the aviation rule-
making committee determines appropriate to en-
hance flight crewmember professional development.
¢‘(2) COMPLIANCE WITH STERILE COCKPIT RULE.—Lead-
ership and command training described in paragraphs
(1)(D) and (1)(E) shall include instruction on compli-
ance with flight crewmember duties under part
121.542 of title 14, Code of Federal Regulations.

¢“(3) STREAMLINED PROGRAM REVIEW.—

““(A) IN GENERAL.—As part of the rulemaking re-
quired by subsection (b), the Administrator shall
establish a streamlined review process for part 121
air carriers that have in effect, as of the date of en-
actment of this Act [Aug. 1, 2010], the programs de-
scribed in paragraph (1).

‘(B) EXPEDITED APPROVALS.—Under the stream-
lined review process, the Administrator shall—

‘(i) review the programs of such part 121 air
carriers to determine whether the programs meet
the requirements set forth in the final rule re-
ferred to in subsection (b)(2); and

‘“(ii) expedite the approval of the programs that
the Administrator determines meet such require-
ments.

‘“(b) RULEMAKING.—The Administrator shall issue—

‘(1) not later than one year after the date of enact-
ment of this Act, a notice of proposed rulemaking
based on the recommendations of the aviation rule-
making committee convened under subsection (a);
and

‘“(2) not later than 36 months after such date of en-
actment, a final rule based on such recommendations.

“SEC. 207. FLIGHT CREWMEMBER PAIRING AND
CREW RESOURCE MANAGEMENT TECHNIQUES.

“(a) STUDY.—The Administrator of the Federal Avia-
tion Administration shall conduct a study on aviation
industry best practices with regard to flight crew-
member Dpairing, crew resource management tech-
niques, and pilot commuting.

‘“(b) REPORT.—Not later than one year after the date
of enactment of this Act [Aug. 1, 2010], the Adminis-
trator shall submit to the Committee on Transpor-
tation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and
Transportation of the Senate a report on the results of
the study.
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“SEC. 208. IMPLEMENTATION OF NTSB FLIGHT

CREWMEMBER TRAINING RECOMMENDATIONS.
‘‘(a) RULEMAKING PROCEEDINGS.—

‘(1) STALL AND UPSET RECOGNITION AND RECOVERY
TRAINING.—The Administrator of the Federal Avia-
tion Administration shall conduct a rulemaking pro-
ceeding to require part 121 air carriers to provide
flight crewmembers with ground training and flight
training or flight simulator training—

‘“(A) to recognize and avoid a stall of an aircraft
or, if not avoided, to recover from the stall; and

‘“(B) to recognize and avoid an upset of an aircraft
or, if not avoided, to execute such techniques as
available data indicate are appropriate to recover
from the upset in a given make, model, and series
of aircraft.

‘(2) REMEDIAL TRAINING PROGRAMS.—The Adminis-
trator shall conduct a rulemaking proceeding to re-
quire part 121 air carriers to establish remedial train-
ing programs for flight crewmembers who have dem-
onstrated performance deficiencies or experienced
failures in the training environment.

““(3) DEADLINES.—The Administrator shall—

‘“(A) not later than one year after the date of en-
actment of this Act [Aug. 1, 2010], issue a notice of
proposed rulemaking under each of paragraphs (1)
and (2); and

‘“(B) not later than 36 months after the date of en-
actment of this Act, issue a final rule for the rule-
making under each of paragraphs (1) and (2).

“(b) STICK PUSHER TRAINING AND WEATHER EVENT
TRAINING.—

‘(1) MULTIDISCIPLINARY PANEL.—Not later than 120
days after the date of enactment of this Act, the Ad-
ministrator shall convene a multidisciplinary panel
of specialists in aircraft operations, flight crew-
member training, human factors, and aviation safety
to study and submit to the Administrator a report on
methods to increase the familiarity of flight crew-
members with, and improve the response of flight
crewmembers to, stick pusher systems, icing condi-
tions, and microburst and windshear weather events.

‘“(2) REPORT TO CONGRESS AND NTSB.—Not later than
one year after the date on which the Administrator
convenes the panel, the Administrator shall—

““(A) submit to the Committee on Transportation
and Infrastructure of the House of Representatives,
the Committee on Commerce, Science, and Trans-
portation of the Senate, and the National Transpor-
tation Safety Board a report based on the findings
of the panel; and

‘“(B) with respect to stick pusher systems, initi-
ate appropriate actions to implement the recom-
mendations of the panel.

‘‘(c) DEFINITIONS.—In this section, the following defi-
nitions apply:

‘(1) FLIGHT TRAINING AND FLIGHT SIMULATOR.—The
terms ‘flight training’ and ‘flight simulator’ have the
meanings given those terms in part 61.1 of title 14,
Code of Federal Regulations (or any successor regula-
tion).

‘(2) STALL.—The term ‘stall’ means an aero-
dynamic loss of lift caused by exceeding the critical
angle of attack.

‘(3) STICK PUSHER.—The term ‘stick pusher’ means
a device that, at or near a stall, applies a nose down
pitch force to an aircraft’s control columns to at-
tempt to decrease the aircraft’s angle of attack.

‘“(4) UPSET.—The term ‘upset’ means an unusual
aircraft attitude.

“SEC. 209. FAA RULEMAKING ON TRAINING PRO-
GRAMS.

‘‘(a) COMPLETION OF RULEMAKING ON TRAINING PRO-
GRAMS.—Not later than 14 months after the date of en-
actment of this Act [Aug. 1, 2010], the Administrator of
the Federal Aviation Administration shall issue a final
rule with respect to the notice of proposed rulemaking
published in the Federal Register on January 12, 2009
(74 Fed. Reg. 1280; relating to training programs for
flight crewmembers and aircraft dispatchers).
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“(b) EXPERT PANEL T0 REVIEW PART 121 AND PART 135
TRAINING HOURS.—

‘(1) ESTABLISHMENT.—Not later than 60 days after
the date of enactment of this Act, the Administrator
shall convene a multidisciplinary expert panel com-
prised of, at a minimum, air carrier representatives,
training facility representatives, instructional design
experts, aircraft manufacturers, safety organization
representatives, and labor union representatives.

““(2) ASSESSMENT AND RECOMMENDATIONS.—The panel
shall assess and make recommendations concerning—

““(A) the best methods and optimal time needed
for flight crewmembers of part 121 air carriers and
flight crewmembers of part 135 air carriers to mas-
ter aircraft systems, maneuvers, procedures, take-
offs and landings, and crew coordination;

“(B) initial and recurrent testing requirements
for pilots, including the rigor and consistency of
testing programs such as check rides;

“(C) the optimal length of time between training
events for such flight crewmembers, including re-
current training events;

(D) the best methods reliably to evaluate mas-
tery by such flight crewmembers of aircraft sys-
tems, maneuvers, procedures, takeoffs and land-
ings, and crew coordination;

‘“(E) classroom instruction requirements govern-
ing curriculum content and hours of instruction;

“(F') the best methods to allow specific academic
training courses to be credited toward the total
flight hours required to receive an airline transport
pilot certificate; and

“(G) crew leadership training.
¢(3) BEST PRACTICES.—In making recommendations

under subsection (b)(2), the panel shall consider, if
appropriate, best practices in the aviation industry
with respect to training protocols, methods, and pro-
cedures.

‘“(4) REPORT.—Not later than one year after the
date of enactment of this Act, the Administrator
shall submit to the Committee on Transportation and
Infrastructure of the House of Representatives, the
Committee on Commerce, Science, and Transpor-
tation of the Senate, and the National Transpor-
tation Safety Board a report based on the findings of
the panel.

“SEC. 210. DISCLOSURE OF AIR CARRIERS OPERAT-
ING FLIGHTS FOR TICKETS SOLD FOR AIR
TRANSPORTATION.

“[Amended section 41712 of this title.]

“SEC. 211. SAFETY INSPECTIONS OF REGIONAL AIR

CARRIERS.

“The Administrator of the Federal Aviation Adminis-
tration shall perform, not less frequently than once
each year, random, onsite inspections of air carriers
that provide air transportation pursuant to a contract
with a part 121 air carrier to ensure that such air car-
riers are complying with all applicable safety standards
of the Administration.

“SEC. 212. PILOT FATIGUE.

“‘(a) FLIGHT AND DUTY TIME REGULATIONS.—

‘(1) IN GENERAL.—In accordance with paragraph (3),
the Administrator of the Federal Aviation Adminis-
tration shall issue regulations, based on the best
available scientific information, to specify limita-
tions on the hours of flight and duty time allowed for
pilots to address problems relating to pilot fatigue.

‘“(2) MATTERS TO BE ADDRESSED.—In conducting the
rulemaking proceeding under this subsection, the Ad-
ministrator shall consider and review the following:

“(A) Time of day of flights in a duty period.

“(B) Number of takeoff and landings in a duty pe-
riod.

“(C) Number of time zones crossed in a duty pe-
riod.

‘(D) The impact of functioning in multiple time
zones or on different daily schedules.

‘“(E) Research conducted on fatigue, sleep, and
circadian rhythms.
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‘(F) Sleep and rest requirements recommended
by the National Transportation Safety Board and
the National Aeronautics and Space Administra-
tion.

‘(G) International standards regarding flight
schedules and duty periods.

‘“(H) Alternative procedures to facilitate alert-
ness in the cockpit.

‘“(I) Scheduling and attendance policies and prac-
tices, including sick leave.

‘“(J) The effects of commuting, the means of com-
muting, and the length of the commute.

‘“(K) Medical screening and treatment.

‘(L) Rest environments.

‘(M) Any other matters the Administrator con-
siders appropriate.

‘(3) RULEMAKING.—The Administrator shall issue—

‘“(A) not later than 180 days after the date of en-
actment of this Act [Aug. 1, 2010], a notice of pro-
posed rulemaking under paragraph (1); and

‘“(B) not later than one year after the date of en-
actment of this Act, a final rule under paragraph
Q.

““(b) FATIGUE RISK MANAGEMENT PLAN.—

‘(1) SUBMISSION OF FATIGUE RISK MANAGEMENT PLAN
BY PART 121 AIR CARRIERS.—Not later than 90 days
after the date of enactment of this Act, each part 121
air carrier shall submit to the Administrator for re-
view and acceptance a fatigue risk management plan
for the carrier’s pilots.

‘“(2) CONTENTS OF PLAN.—A fatigue risk manage-
ment plan submitted by a part 121 air carrier under
paragraph (1) shall include the following:

‘“(A) Current flight time and duty period limita-
tions.

‘“(B) A rest scheme consistent with such limita-
tions that enables the management of pilot fatigue,
including annual training to increase awareness
of—

‘(1) fatigue;
‘“(ii) the effects of fatigue on pilots; and
‘‘(iii) fatigue countermeasures.

‘(C) Development and use of a methodology that
continually assesses the effectiveness of the pro-
gram, including the ability of the program—

‘(i) to improve alertness; and
““(ii) to mitigate performance errors.

‘(3) REVIEW.—Not later than 12 months after the
date of enactment of this Act, the Administrator
shall review and accept or reject the fatigue risk
management plans submitted under this subsection.
If the Administrator rejects a plan, the Adminis-
trator shall provide suggested modifications for re-
submission of the plan.

‘“(4) PLAN UPDATES.—

““(A) IN GENERAL.—A part 121 air carrier shall up-
date its fatigue risk management plan under para-
graph (1) every 2 years and submit the update to the
Administrator for review and acceptance.

‘(B) REVIEW.—Not later than 12 months after the
date of submission of a plan update under subpara-
graph (A), the Administrator shall review and ac-
cept or reject the update. If the Administrator re-
jects an update, the Administrator shall provide
suggested modifications for resubmission of the up-
date.

‘“(5) COMPLIANCE.—A part 121 air carrier shall com-
ply with the fatigue risk management plan of the air
carrier that is accepted by the Administrator under
this subsection.

‘“(6) CIVIL PENALTIES.—A violation of this sub-
section by a part 121 air carrier shall be treated as a
violation of chapter 447 of title 49, United States
Code, for purposes of the application of civil penalties
under chapter 463 of that title.

““(¢c) EFFECT OF COMMUTING ON FATIGUE.—

‘(1) IN GENERAL.—Not later than 60 days after the
date of enactment of this Act, the Administrator
shall enter into appropriate arrangements with the
National Academy of Sciences to conduct a study of
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the effects of commuting on pilot fatigue and report

its findings to the Administrator.

‘“(2) STUDY.—In conducting the study, the National
Academy of Sciences shall consider—

““(A) the prevalence of pilot commuting in the
commercial air carrier industry, including the
number and percentage of pilots who commute;

‘“(B) information relating to commuting by pi-
lots, including distances traveled, time zones
crossed, time spent, and methods used;

“(C) research on the impact of commuting on
pilot fatigue, sleep, and circadian rhythms;

(D) commuting policies of commercial air car-
riers (including passenger and all-cargo air car-
riers), including pilot check-in requirements and
sick leave and fatigue policies;

‘“(E) postconference materials from the Federal
Aviation Administration’s June 2008 symposium ti-
tled ‘Aviation Fatigue Management Symposium:
Partnerships for Solutions’;

“(F) Federal Aviation Administration and inter-
national policies and guidance regarding commut-
ing; and

“(G) any other matters as the Administrator con-
siders appropriate.

‘(3) PRELIMINARY FINDINGS.—Not later than 120
days after the date of entering into arrangements
under paragraph (1), the National Academy of Sci-
ences shall submit to the Administrator its prelimi-
nary findings under the study.

‘“(4) REPORT.—Not later than 9 months after the
date of entering into arrangements under paragraph
(1), the National Academy of Sciences shall submit a
report to the Administrator containing its findings
under the study and any recommendations for regu-
latory or administrative actions by the Federal Avia-
tion Administration concerning commuting by pilots.

‘(5) RULEMAKING.—Following receipt of the report
of the National Academy of Sciences under paragraph
(4), the Administrator shall—

““(A) consider the findings and recommendations
in the report; and

‘“(B) update, as appropriate based on scientific
data, regulations required by subsection (a) on
flight and duty time.

“SEC. 213. VOLUNTARY SAFETY PROGRAMS.

‘‘(a) REPORT.—Not later than 180 days after the date
of enactment of this Act [Aug. 1, 2010], the Adminis-
trator of the Federal Aviation Administration shall
submit to the Committee on Transportation and Infra-
structure of the House of Representatives and the Com-
mittee on Commerce, Science, and Transportation of
the Senate a report on the aviation safety action pro-
gram, the flight operational quality assurance pro-
gram, the line operations safety audit, and the ad-
vanced qualification program.

‘“(b) CONTENTS.—The report shall include—

(1) a list of—

“(A) which air carriers are using one or more of
the voluntary safety programs referred to in sub-
section (a); and

“(B) the voluntary safety programs each air car-
rier is using;

‘(2) if an air carrier is not using one or more of the
voluntary safety programs—

““(A) a list of such programs the carrier is not
using; and

“(B) the reasons the carrier is not using each such
program;

‘(3) if an air carrier is using one or more of the vol-
untary safety programs, an explanation of the bene-
fits and challenges of using each such program;

‘“(4) a detailed analysis of how the Administration
is using data derived from each of the voluntary safe-
ty programs as safety analysis and accident or inci-
dent prevention tools and a detailed plan on how the
Administration intends to expand data analysis of
such programs;

‘(5) an explanation of—

33



§44701

‘“(A) where the data derived from the voluntary
safety programs is stored;

‘“(B) how the data derived from such programs is
protected and secured; and

‘“(C) what data analysis processes air carriers are
implementing to ensure the effective use of the
data derived from such programs;

‘“(6) a description of the extent to which aviation
safety inspectors are able to review data derived from
the voluntary safety programs to enhance their over-
sight responsibilities;

‘“(7T) a description of how the Administration plans
to incorporate operational trends identified under the
voluntary safety programs into the air transport
oversight system and other surveillance databases so
that such system and databases are more effectively
utilized;

‘(8) other plans to strengthen the voluntary safety
programs, taking into account reviews of such pro-
grams by the Inspector General of the Department of
Transportation; and

‘(9) such other matters as the Administrator deter-
mines are appropriate.

“SEC. 214. ASAP AND FOQA

PLAN.

‘‘(a) DEVELOPMENT AND IMPLEMENTATION PLAN.—The
Administrator of the Federal Aviation Administration
shall develop and implement a plan to facilitate the es-
tablishment of an aviation safety action program and a
flight operational quality assurance program by all
part 121 air carriers.

““(b) MATTERS To BE CONSIDERED.—In developing the
plan under subsection (a), the Administrator shall con-
sider—

‘(1) how the Administration can assist part 121 air
carriers with smaller fleet sizes to derive a benefit
from establishing a flight operational quality assur-
ance program;

‘(2) how part 121 air carriers with established avia-
tion safety action and flight operational quality as-
surance programs can quickly begin to report data
into the aviation safety information analysis sharing
database; and

‘4(3) how part 121 air carriers and aviation safety in-
spectors can better utilize data from such database as
accident and incident prevention tools.

‘‘(c) REPORT.—Not later than 180 days after the date
of enactment of this Act [Aug. 1, 2010], the Adminis-
trator shall submit to the Committee on Transpor-
tation and Infrastructure of the House of Representa-
tives and the Committee on Commerce, Science, and
Transportation of the Senate a copy of the plan devel-
oped under subsection (a) and an explanation of how
the Administration will implement the plan.

‘(d) DEADLINE FOR BEGINNING IMPLEMENTATION OF
PLAN.—Not later than one year after the date of enact-
ment of this Act, the Administrator shall begin imple-
mentation of the plan developed under subsection (a).

“SEC. 215. SAFETY MANAGEMENT SYSTEMS.

‘‘(a) RULEMAKING.—The Administrator of the Federal
Aviation Administration shall conduct a rulemaking
proceeding to require all part 121 air carriers to imple-
ment a safety management system.

“(b) MATTERS TO CONSIDER.—In conducting the rule-
making under subsection (a), the Administrator shall
consider, at a minimum, including each of the follow-
ing as a part of the safety management system:

‘(1) An aviation safety action program.

‘“(2) A flight operational quality assurance pro-
gram.

‘(3) A line operations safety audit.

‘“(4) An advanced qualification program.

‘‘(c) DEADLINES.—The Administrator shall issue—

‘(1) not later than 90 days after the date of enact-
ment of this Act [Aug. 1, 2010], a notice of proposed
rulemaking under subsection (a); and

‘“(2) not later than 24 months after the date of en-
actment of this Act, a final rule under subsection (a).
‘(d) SAFETY MANAGEMENT SYSTEM DEFINED.—In this

section, the term ‘safety management system’ means

IMPLEMENTATION
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the program established by the Federal Aviation Ad-
ministration in Advisory Circular 120-92, dated June 22,
2006, including any subsequent revisions thereto.

“SEC. 216. FLIGHT CREWMEMBER SCREENING AND

QUALIFICATIONS.

“‘(a) REQUIREMENTS.—

‘(1) RULEMAKING PROCEEDING.—The Administrator
of the Federal Aviation Administration shall conduct
a rulemaking proceeding to require part 121 air car-
riers to develop and implement means and methods
for ensuring that flight crewmembers have proper
qualifications and experience.

““(2) MINIMUM REQUIREMENTS.—

‘“(A) PROSPECTIVE FLIGHT CREWMEMBERS.—Rules
issued under paragraph (1) shall ensure that pro-
spective flight crewmembers undergo comprehen-
sive preemployment screening, including an assess-
ment of the skills, aptitudes, airmanship, and suit-
ability of each applicant for a position as a flight
crewmember in terms of functioning effectively in
the air carrier’s operational environment.

‘“(B) ALL FLIGHT CREWMEMBERS.—Rules issued
under paragraph (1) shall ensure that, after the date
that is 3 years after the date of enactment of this
Act [Aug. 1, 2010], all flight crewmembers—

‘(i) have obtained an airline transport pilot cer-
tificate under part 61 of title 14, Code of Federal
Regulations; and

‘(ii) have appropriate multi-engine aircraft
flight experience, as determined by the Adminis-
trator.

‘(b) DEADLINES.—The Administrator shall issue—

‘(1) not later than 180 days after the date of enact-
ment of this Act, a notice of proposed rulemaking
under subsection (a); and

‘“(2) not later than 24 months after such date of en-
actment, a final rule under subsection (a).

‘“(c) DEFAULT.—The requirement that each flight
crewmember for a part 121 air carrier hold an airline
transport pilot certificate under part 61 of title 14, Code
of Federal Regulations, shall begin to apply on the date
that is 3 years after the date of enactment of this Act
even if the Administrator fails to meet a deadline es-
tablished under this section.

“SEC. 217. AIRLINE TRANSPORT PILOT CERTIFI-

CATION.

‘‘(a) RULEMAKING PROCEEDING.—The Administrator of
the Federal Aviation Administration shall conduct a
rulemaking proceeding to amend part 61 of title 14,
Code of Federal Regulations, to modify requirements
for the issuance of an airline transport pilot certificate.

““(b) MINIMUM REQUIREMENTS.—To be qualified to re-
ceive an airline transport pilot certificate pursuant to
subsection (a), an individual shall—

‘(1) have sufficient flight hours, as determined by
the Administrator, to enable a pilot to function effec-
tively in an air carrier operational environment; and

‘(2) have received flight training, academic train-
ing, or operational experience that will prepare a
pilot, at a minimum, to—

““(A) function effectively in a multipilot environ-
ment;

“(B) function effectively in adverse weather con-
ditions, including icing conditions;

“(C) function effectively during high altitude op-
erations;

‘(D) adhere to the highest professional standards;
and

“(E) function effectively in an air carrier oper-
ational environment.

“(c) FLIGHT HOURS.—

‘(1) NUMBERS OF FLIGHT HOURS.—The total flight
hours required by the Administrator under sub-
section (b)(1) shall be at least 1,600 flight hours.

““(2) FLIGHT HOURS IN DIFFICULT OPERATIONAL CONDI-
TIONS.—The total flight hours required by the Admin-
istrator under subsection (b)(1) shall include suffi-
cient flight hours, as determined by the Adminis-
trator, in difficult operational conditions that may
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be encountered by an air carrier to enable a pilot to

operate safely in such conditions.

“(d) CREDIT TOWARD FLIGHT HOURS.—The Adminis-
trator may allow specific academic training courses,
beyond those required under subsection (b)(2), to be
credited toward the total flight hours required under
subsection (c). The Administrator may allow such cred-
it based on a determination by the Administrator that
allowing a pilot to take specific academic training
courses will enhance safety more than requiring the
pilot to fully comply with the flight hours requirement.

‘‘(e) RECOMMENDATIONS OF EXPERT PANEL.—In con-
ducting the rulemaking proceeding under this section,
the Administrator shall review and consider the assess-
ment and recommendations of the expert panel to re-
view part 121 and part 135 training hours established by
section 209(b) of this Act.

‘“(f) DEADLINE.—Not later than 36 months after the
date of enactment of this Act [Aug. 1, 2010], the Admin-
istrator shall issue a final rule under subsection (a).”

FAA INSPECTOR TRAINING

Pub. L. 108-176, title V, §506, Dec. 12, 2003, 117 Stat.
25660, provided that:
‘“(a) STUDY.—

‘(1) IN GENERAL.—The Comptroller General shall
conduct a study of the training of the aviation safety
inspectors of the Federal Aviation Administration (in
this section referred to as ‘FAA inspectors’).

¢“(2) CONTENTS.—The study shall include—

‘““(A) an analysis of the type of training provided
to FAA inspectors;

‘(B) actions that the Federal Aviation Adminis-
tration has undertaken to ensure that FAA inspec-
tors receive up-to-date training on the latest tech-
nologies;

‘“(C) the extent of FAA inspector training pro-
vided by the aviation industry and whether such
training is provided without charge or on a quid pro
quo basis; and

‘(D) the amount of travel that is required of FAA
inspectors in receiving training.

‘“(3) REPORT.—Not later than 1 year after the date
of enactment of this Act [Dec. 12, 2003], the Comptrol-
ler General shall transmit to the Committee on
Transportation and Infrastructure of the House of
Representatives and the Committee on Commerce,
Science, and Transportation of the Senate a report on
the results of the study.

‘““(b) SENSE OF THE HOUSE.—It is the sense of the
House of Representatives that—

‘(1) FAA inspectors should be encouraged to take
the most up-to-date initial and recurrent training on
the latest aviation technologies;

“(2) FAA inspector training should have a direct re-
lation to an individual’s job requirements; and

¢“(8) if possible, a FAA inspector should be allowed
to take training at the location most convenient for
the inspector.
¢“(c) WORKLOAD OF INSPECTORS.—

(1) STUDY BY NATIONAL ACADEMY OF SCIENCES.—Not
later than 90 days after the date of enactment of this
Act [Dec. 12, 2003], the Administrator of the Federal
Aviation Administration shall make appropriate ar-
rangements for the National Academy of Sciences to
conduct a study of the assumptions and methods used
by the Federal Aviation Administration to estimate
staffing standards for FAA inspectors to ensure prop-
er oversight over the aviation industry, including the
designee program.

‘“(2) CONTENTS.—The study shall include the follow-
ing:

“(A) A suggested method of modifying FAA in-
spectors staffing models for application to current
local conditions or applying some other approach to
developing an objective staffing standard.

‘“(B) The approximate cost and length of time for
developing such models.

‘“(3) REPORT.—Not later than 12 months after the

initiation of the arrangements under subsection (a),
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the National Academy of Sciences shall transmit to
Congress a report on the results of the study.”

AIR TRANSPORTATION OVERSIGHT SYSTEM

Pub. L. 106-181, title V, §513, Apr. 5, 2000, 114 Stat. 144,
provided that:

‘‘(a) REPORT.—Not later than August 1, 2000, the Ad-
ministrator [of the Federal Aviation Administration]
shall transmit to the Committee on Transportation and
Infrastructure of the House of Representatives and the
Committee on Commerce, Science, and Transportation
of the Senate a report on the progress of the Federal
Aviation Administration in implementing the air
transportation oversight system, including in detail
the training of inspectors under the system, the num-
ber of inspectors using the system, air carriers subject
to the system, and the budget for the system.

‘“(b) REQUIRED CONTENTS.—At a minimum, the report
shall indicate—

‘(1) any funding or staffing constraints that would
adversely impact the Administration’s ability to con-
tinue to develop and implement the air transpor-
tation oversight system;

“(2) progress in integrating the aviation safety data
derived from such system’s inspections with existing
aviation data of the Administration in the safety per-
formance analysis system of the Administration; and

‘“(3) the Administration’s efforts in collaboration
with the aviation industry to develop and validate
safety performance measures and appropriate risk
weightings for such system.

‘‘(c) UPDATE.—Not later than August 1, 2002, the Ad-
ministrator shall update the report submitted under
this section and transmit the updated report to the
committees referred to in subsection (a).”

REGULATION OF ALASKA GUIDE PILOTS

Pub. L. 106-181, title VII, §732, Apr. 5, 2000, 114 Stat.
168, provided that:

‘“(a) IN GENERAL.—Beginning on the date of the enact-
ment of this Act [Apr. 5, 2000], flight operations con-
ducted by Alaska guide pilots shall be regulated under
the general operating and flight rules contained in part
91 of title 14, Code of Federal Regulations.

““(b) RULEMAKING PROCEEDING.—

‘(1) IN GENERAL.—The Administrator [of the Fed-
eral Aviation Administration] shall conduct a rule-
making proceeding and issue a final rule to modify
the general operating and flight rules referred to in
subsection (a) by establishing special rules applicable
to the flight operations conducted by Alaska guide
pilots.

‘“(2) CONTENTS OF RULES.—A final rule issued by the
Administrator under paragraph (1) shall require Alas-
ka guide pilots—

““(A) to operate aircraft inspected no less often
than after 125 hours of flight time;

“(B) to participate in an annual flight review, as
described in section 61.56 of title 14, Code of Federal
Regulations;

“(C) to have at least 500 hours of flight time as a
pilot;

‘(D) to have a commercial rating, as described in
subpart F of part 61 of such title;

“(E) to hold at least a second-class medical cer-
tificate, as described in subpart C of part 67 of such
title;

“(F) to hold a current letter of authorization is-
sued by the Administrator; and

“(G) to take such other actions as the Adminis-
trator determines necessary for safety.

‘“(3) CONSIDERATION.—In making a determination to
impose a requirement under paragraph (2)(G), the Ad-
ministrator shall take into account the unique condi-
tions associated with air travel in the State of Alas-
ka to ensure that such requirements are not unduly
burdensome.

‘‘(c) DEFINITIONS.—In this section, the following defi-
nitions apply:
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‘(1) LETTER OF AUTHORIZATION.—The term ‘letter of
authorization’ means a letter issued by the Adminis-
trator once every 5 years to an Alaska guide pilot
certifying that the pilot is in compliance with gen-
eral operating and flight rules applicable to the pilot.
In the case of a multi-pilot operation, at the election
of the operating entity, a letter of authorization may
be issued by the Administrator to the entity or to
each Alaska guide pilot employed by the entity.

‘“(2) ALASKA GUIDE PILOT.—The term ‘Alaska guide
pilot’ means a pilot who—

““(A) conducts aircraft operations over or within
the State of Alaska;

‘“(B) operates single engine, fixed-wing aircraft on
floats, wheels, or skis, providing commercial hunt-
ing, fishing, or other guide services and related ac-
commodations in the form of camps or lodges; and

‘(C) transports clients by such aircraft incidental
to hunting, fishing, or other guide services.”

AVIATION MEDICAL ASSISTANCE

Pub. L. 105-170, Apr. 24, 1998, 112 Stat. 47, provided
that:

“SECTION 1. SHORT TITLE.

“This Act may be cited as the ‘Aviation Medical As-
sistance Act of 1998°.

“SEC. 2. MEDICAL KIT EQUIPMENT AND TRAINING.
“Not later than 1 year after the date of the enact-
ment of this Act [Apr. 24, 1998], the Administrator of
the Federal Aviation Administration shall reevaluate
regulations regarding: (1) the equipment required to be
carried in medical kits of aircraft operated by air car-
riers; and (2) the training required of flight attendants
in the use of such equipment, and, if the Administrator
determines that such regulations should be modified as
a result of such reevaluation, shall issue a notice of
proposed rulemaking to modify such regulations.

“SEC. 3. REPORTS REGARDING DEATHS ON AIR-

CRAFT.

“‘(a) IN GENERAL.—During the 1-year period beginning
on the 90th day following the date of the enactment of
this Act [Apr. 24, 1998], a major air carrier shall make
a good faith effort to obtain, and shall submit quar-
terly reports to the Administrator of the Federal Avia-
tion Administration on, the following:

‘(1) The number of persons who died on aircraft of
the air carrier, including any person who was de-
clared dead after being removed from such an aircraft
as a result of a medical incident that occurred on
such aircraft.

‘(2) The age of each such person.

“(3) Any information concerning cause of death
that is available at the time such person died on the
aircraft or is removed from the aircraft or that subse-
quently becomes known to the air carrier.

‘“(4) Whether or not the aircraft was diverted as a
result of the death or incident.

“(5) Such other information as the Administrator
may request as necessary to aid in a decision as to
whether or not to require automatic external de-
fibrillators in airports or on aircraft operated by air
carriers, or both.

‘“(b) FORMAT.—The Administrator may specify a for-
mat for reports to be submitted under this section.

“SEC. 4. DECISION ON AUTOMATIC EXTERNAL DE-
FIBRILLATORS.

‘‘(a) IN GENERAL.—Not later than 120 days after the
last day of the 1-year period described in section 3, the
Administrator of the Federal Aviation Administration
shall make a decision on whether or not to require
automatic external defibrillators on passenger aircraft
operated by air carriers and whether or not to require
automatic external defibrillators at airports.

‘“(b) FORM OF DECISION.—A decision under this section
shall be in the form of a notice of proposed rulemaking
requiring automatic external defibrillators in airports
or on passenger aircraft operated by air carriers, or

TITLE 499—TRANSPORTATION

Page 906

both, or a recommendation to Congress for legislation
requiring such defibrillators or a notice in the Federal
Register that such defibrillators should not be required
in airports or on such aircraft. If a decision under this
section is in the form of a notice of proposed rule-
making, the Administrator shall make a final decision
not later than the 120th day following the date on
which comments are due on the notice of proposed rule-
making.

“(c) CONTENTS.—If the Administrator decides that
automatic external defibrillators should be required—

‘(1) on passenger aircraft operated by air carriers,
the proposed rulemaking or recommendation shall in-
clude—

““(A) the size of the aircraft on which such de-
fibrillators should be required;

‘“(B) the class flights (whether interstate, over-
seas, or foreign air transportation or any combina-
tion thereof) on which such defibrillators should be
required;

“(C) the training that should be required for air
carrier personnel in the use of such defibrillators;
and

‘(D) the associated equipment and medication
that should be required to be carried in the aircraft
medical kit; and
‘“(2) at airports, the proposed rulemaking or recom-

mendation shall include—

““(A) the size of the airport at which such de-
fibrillators should be required;

‘(B) the training that should be required for air-
port personnel in the use of such defibrillators; and

“(C) the associated equipment and medication
that should be required at the airport.

‘“(d) LIMITATION.—The Administrator may not require
automatic external defibrillators on helicopters and on
aircraft with a maximum payload capacity (as defined
in section 119.3 of title 14, Code of Federal Regulations)
of 7,500 pounds or less.

‘“(e) SPECIAL RULE.—If the Administrator decides
that automatic external defibrillators should be re-
quired at airports, the proposed rulemaking or recom-
mendation shall provide that the airports are respon-
sible for providing the defibrillators.

“SEC. 5. LIMITATIONS ON LIABILITY.

‘‘(a) LIABILITY OF AIR CARRIERS.—An air carrier shall
not be liable for damages in any action brought in a
Federal or State court arising out of the performance
of the air carrier in obtaining or attempting to obtain
the assistance of a passenger in an in-flight medical
emergency, or out of the acts or omissions of the pas-
senger rendering the assistance, if the passenger is not
an employee or agent of the carrier and the carrier in
good faith believes that the passenger is a medically
qualified individual.

“(b) LIABILITY OF INDIVIDUALS.—An individual shall
not be liable for damages in any action brought in a
Federal or State court arising out of the acts or omis-
sions of the individual in providing or attempting to
provide assistance in the case of an in-flight medical
emergency unless the individual, while rendering such
assistance, is guilty of gross negligence or willful mis-
conduct.

“SEC. 6. DEFINITIONS.
“In this Act—

‘(1) the terms ‘air carrier’, ‘aircraft’, ‘airport’,
‘interstate air transportation’, ‘overseas air transpor-
tation’, and ‘foreign air transportation’ have the
meanings such terms have under section 40102 of title
49, United States Code;

‘(2) the term ‘major air carrier’ means an air car-
rier certificated under section 41102 of title 49, United
States Code, that accounted for at least 1 percent of
domestic scheduled-passenger revenues in the 12
months ending March 31 of the most recent year pre-
ceding the date of the enactment of this Act [Apr. 24,
1998], as reported to the Department of Transpor-
tation pursuant to part 241 of title 14 of the Code of
Federal Regulations; and
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‘“(3) the term ‘medically qualified individual’ in-
cludes any person who is licensed, certified, or other-
wise qualified to provide medical care in a State, in-
cluding a physician, nurse, physician assistant, para-
medic, and emergency medical technician.”’

§44702. Issuance of certificates

(a) GENERAL AUTHORITY AND APPLICATIONS.—
The Administrator of the Federal Aviation Ad-
ministration may issue airman certificates, de-
sign organization certificates, type certificates,
production certificates, airworthiness certifi-
cates, air carrier operating certificates, airport
operating certificates, air agency certificates,
and air navigation facility certificates under
this chapter. An application for a certificate
must—

(1) be under oath when the Administrator re-
quires; and

(2) be in the form, contain information, and
be filed and served in the way the Adminis-
trator prescribes.

(b) CONSIDERATIONS.—When issuing a certifi-
cate under this chapter, the Administrator
shall—

(1) consider—

(A) the duty of an air carrier to provide
service with the highest possible degree of
safety in the public interest; and

(B) differences between air transportation
and other air commerce; and

(2) classify a certificate according to the dif-
ferences between air transportation and other
air commerce.

(¢c) PRIOR CERTIFICATION.—The Administrator
may authorize an aircraft, aircraft engine, pro-
peller, or appliance for which a certificate has
been issued authorizing the use of the aircraft,
aircraft engine, propeller, or appliance in air
transportation to be used in air commerce with-
out another certificate being issued.

(d) DELEGATION.—(1) Subject to regulations,
supervision, and review the Administrator may
prescribe, the Administrator may delegate to a
qualified private person, or to an employee
under the supervision of that person, a matter
related to—

(A) the examination, testing, and inspection
necessary to issue a certificate under this
chapter; and

(B) issuing the certificate.

(2) The Administrator may rescind a delega-
tion under this subsection at any time for any
reason the Administrator considers appropriate.

(3) A person affected by an action of a private
person under this subsection may apply for re-
consideration of the action by the Adminis-
trator. On the Administrator’s own initiative,
the Administrator may reconsider the action of
a private person at any time. If the Adminis-
trator decides on reconsideration that the ac-
tion is unreasonable or unwarranted, the Admin-
istrator shall change, modify, or reverse the ac-
tion. If the Administrator decides the action is
warranted, the Administrator shall affirm the
action.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1186;

Pub. L. 108-176, title II, §227(a), Dec. 12, 2003, 117
Stat. 2531.)

TITLE 499—TRANSPORTATION

§44702

HISTORICAL AND REVISION NOTES

ggggis:g Source (U.S. Code) Source (Statutes at Large)
44702(a) ...... 49 App.:1422(a) Aug. 23, 1958, Pub. L. 85-726,
(1st-10th words). §§314 (less (a) (last sen-
tence related to fees)),
601(b) (1st sentence relat-
ed to issuing certificates,
2d sentence), 602(a)
(1st-8th words), 603(a)(1),
(), (¢) (as §603(a)(1), (b),
(c) relate to issuing cer-
tificates), 604(a) (related
to issuing certificates),
606 (last sentence), 607
(last sentence), 608, 172
Stat. 754, 775, 776, 777, 778,
49 App.:1423(a)(1),
(b), (c) (as 49
App.:1423(a)(1),
(b), (c) relate to
issuing certifi-
cates).

49 App.:1424(a) (re-
lated to issuing
certificates).

49 App.:1426 (last
sentence).

49 App.:1427 (last
sentence).

49 App.:1428.

49 App.:1432(a) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to issuing 72 Stat. 731, §612(a) (relat-
certificates). ed to issuing certificates);

added May 21, 1970, Pub.
L. 91-258, §51(b)(1), 84
Stat. 234; restated Sept. 3,
1982, Pub. 97-248,
§525(a), 96 Stat. 697.
49 App.:1655(c)(1). Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1), 80 Stat. 938; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444.
44702(b) ...... 49 App.:1421(b) (1st
sentence related
to issuing certifi-
cates).
49 App.:1655(c)(1).
44702(c) ...... 49 App.:1421(b) (2d
sentence).
49 App.:1655(c)(1).
44702(d) ...... 49 App.:1355 (less (a)
(last sentence re-
lated to fees)).
49 App.:1655(c)(1).

In this section, the word ‘‘Administrator’ in sections
601(b), 602(a), 603(a)(1), 604(a), 606 (last sentence), 607
(last sentence), and 608 of the Federal Aviation Act of
1958 (Public Law 85-726, 72 Stat. 775, 776, 778, 779) is re-
tained on authority of 49:106(g).

In subsection (a), the reference to a type certificate
and production certificate is added for clarity.

In subsection (b)(1), before subclause (A), the word
““full” is omitted as surplus. In clause (1)(A), the word
‘“‘provide’’ is substituted for ‘‘perform’ for consistency
in the revised title.

In subsection (d)(1), before clause (A), the words ‘‘In
exercising the powers and duties vested in him by this
chapter’” and ‘‘properly’ are omitted as surplus. The
words ‘‘or employees’ are omitted because of 1:1. The
word ‘‘matter’” is substituted for ‘‘work, business, or
function” to eliminate unnecessary words. In clause
(B), the words ‘‘in accordance with standards estab-
lished by him” are omitted as surplus.

In subsection (d)(2), the words ‘made by him” are
omitted as surplus.

In subsection (d)(3), the words ‘‘exercising delegated
authority” and ‘‘with respect to the authority granted
under subsection (a) of this section’ are omitted as sur-
plus. The words ‘‘at any time’’ are substituted for ‘‘ei-
ther before or after it has become effective’, and the
words “If the Administrator decides on reconsideration
that the action is unreasonable or unwarranted’ are
substituted for ‘If, upon reconsideration by the Sec-
retary of Transportation, it shall appear that the ac-
tion in question is in any respect unjust or unwar-
ranted”’, to eliminate unnecessary words. The words
“‘the action” are substituted for ‘‘the same accord-
ingly”’, and the words ‘‘If the Administrator decides the
action is warranted, the Administrator shall affirm the
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‘ REPORT
} HOUSE OF REPRESENTATIVES { 111-284

111TH CONGRESS
1st Session

—

AIRLINE SAFETY AND PILOT TRAINING IMPROVEMENT
ACT OF 2009

OCTOBER 6, 2009.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. OBERSTAR, from the Committee on Transportation and
Infrastructure, submitted the following

REPORT

[To accompany H.R. ‘337'1]

[Including cost estimate of the Congressional Budget Office]

The Committee on Transportation and Infrastructure, to whom

was referred the bill (H.R. 3371) to amend title 49, United States.

Code, to improve airline safety and pilot training, and for other
purpeses, having considered the same, report favorably thereon
without amendment and recommerd that the bill do pass.

PURPOSE OF LEGISLATION

H.R. 3371, the “Airline Safety and Pilot Training Improvement
Act of 2009”7, requires the Federal Aviation Administration (FAA)
to undertake a number of changes to improve airline safety and
pilot training.

BACKGROUND AND NEED FOR LEGISLATEION

On the evening of February 12, 2009, a Colgan Air Inc. Bom-
bardier Dash 8-Q400, d.b.a. Continental Connection Flight 3407,
crashed during an instrument apprsach to the Buffalo-Niagara
International Airport in Buffalo, New .York, while en route from
Newark Liberty International Airport, New Jersey. The four crew
members and 45 passengers were killed and the-airplane was de-
stroyed by impact forces and post crash fire; there was one ground
fatality.

The National Transportation Safety Board (NTSB) held a three-
day public hearing on Flight 3407 from May 12-14, 2009. The in-
vestigation is ongoing, and while the NTSB has not yet made any

89-006
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conclusions or determined the probable cause of i ;
investigation is focusing on a number of areas in:ﬁ%ji(jgc-l%f?%iﬂﬁi
crew experlenc_e_and training; (2) remedial training programS'g(S)
commuting policies and practices; (4) fatigue management; and (5)
:lrleoslstmns of sterile cockpit and the impact on situational aware-
In fact, the last six fatal part 121 (commercial) air carrier acei-
dents involved regional air carriers, and the NTSB has cited pilot
performance as a potential contributing factor in three of those ac-
c;dent_s. On June 11, 2009, the Subcommittee on Aviation (Sub-
committee) held a hearing on “Regional Air Carriers and Pilot
Workforce Issues”, which focused on issues of concern identified by
the NTSB about the crash. The Subcommittee’s hearing identified
the need to closely examine: the FAA regulations pertaining to
g;})(;;cailzri}nlng, and flight anfcl dutly time limits; FAA oversight of re-
It carriers; access to pilot rec iring; airli
commuting policies and procedlll)res. iR o bicings smil ailing

SUMMARY OF THE LEGISLATION
Section 1. Short title; table of contents

This section provides that the short title of the bill is the “Airli
Safety and Pilot Training Improvement Act of ill is the “Airline
the table of contents for the bi]ijl. DI SO TR O

Sec. 2. Definitions

This section defines terms in the bill, including: advanced quali-
fication program, air carrier, aviation safety action program, flight
crewmember, flight operational quality assurance program line op-
erations safety audit, part 121 air carrier, and part 135 air carrier.

Sec. 3. FAA Task Force on air carrier safety and pilot training .

This section establishes an FAA Task Force that will identi
aviation industry best practices regarding: air carrier managex?lsg
responsibility for flight crewmember education, pilot training, pilot
professional standards, inter-carrier information sharing and men-
toring. The Task Force shall report to Congress every 180 days on
air carrier progress in implementing best practices, and make rec-
ommendations for legislative and regulatory action. The FAA Ad-
ministrator (Administrator) shall appoint representatives from air
carriers, labor, and aviation safety experts to serve on the Task
Force. The Task Force should consist of a represeritative from a re-
spected international organization with knowledge of foreign and
domestic regulatory requiréments for pilot flight education and
training, such as the Flight Safety Foundation.

Sec. 4. Implementation of NTSB flight crewmember training ree-
commendations

Subsection (a) requires the FAA to issue a final rule within 24
months of the date of enactment to increase pilot training require-
ments by mandating that pilots receive academic and flight train-
ing on stall recovery (i.e., recovery from an aerodynamic logs of lift
caused by exceeding the critical angle of attack), upset recovery
(ie., an unusual airplane attitude), and remedial training. The
NTSB has made recommendations on each of these issues, which

3

have not been fully addressed by the FAA. For the purposes of this
section, the term “flight training” means structured training con-
ducted in an aircraft or in a flight simuldtion training device to ob-
tain psychomotor skills and refining procedural and cognitive

skills. . ; “

-Subsection (b) requires the FAA to convene a multidisciplinary
expert panel to study methods to increase pilots’ familiarity and
improve response to stick pusher?! systems, icing, and microburst
weather events. One year after convening the panel, the Adminis-
trator shall issue a report to the NTSB and Congress on the panel’s.
findings. The FAA shall initiate appropriate actions to implement
the panel’s recommendations specifically regarding stick pusher
training for pilots: o " ; i

There is currently no explicit FAA training requirement regard-
ing the proper reaction to stick pusher activation. In. 2007, the
NTSB recommended that the FAA convene a multidisciplinary
panel of operational, training, and human factors specialists to
study and submit a report on methods to improve familiarity with
and response to sfick pusher systems and, if warranted, establish
training requirements for stick pusher-equipped aircraft. The Com-
mittee is concerned that the FAA has not acted on the NTSB's rec-
ommendation, especially since the Subcommittee’s hearing revealed
that pilots may not receive adequate training to respond to stick
pusher activation. ' =HIEhS : wantibad '

Sec. 5. Secretary of Transportation responses to safety recommenda-
tions ;

This section requires the Secretary of Transportation (Secretary)
to provide Congress with an annual report on each open NTSB rec-
ommendation pertaining to part 121 airlines. The Secretary’s re-
port shall detail the action contemplated:in response to each rec-
ommendation and the proposed date for: completed action. If: the
Secretary does not intend to.adopt an NTSB recommendation, -the
report must contain a description of the reasons that the Secretary
refuses to implement the recommendation. This. section: amends
current law (49 U.S.C. §1135), which requires the Secretary to

issue an annual .report to Congress on open NTSB recommenda-
tions from the NTSB’s “Most Wanted List”. '

‘The NTSB also finds it helpful when agencies include the time-
table for action on NTSB recommendations in the agencies’ initial
90-day résponse to a recommendation, as required by 49 U.S.C.
§1135(b). Oftentimes, this timetable is not provided in the initial
90-day response. The. Committee believes that agencies should pro-
vide this timetable to the NTSB in their 90-day response, and that
tie Secretary should reinforce the importance 'of this statutory re-
quirement. Additionally, the NTSB-reports that from 2004 to 2008,
seven of the eight modal agencies in the Department of Transpo#-
tation (DOT) did not issue a first response to the NTSB within the
90-day statutory timeframe. The Committee is also concerned that
the Secretary has not provided Congress with the annual report on
the NTSB’s “Most Wanted List” recommendations in a timely fash-
ion.

1In an airplane stall, the “stick pusher” applies a nose down pitch force to push the control
columns Lo decrease the airplane’s angle of attack to prevent further degradation into stall, and
to begin recovery to normal flight. 39
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Sec. 6. FAA pilot records database

To facilitate airline pilot hiring decisions, this secti i
the FAA to initiate the creation of a pilot record da(éalf))gséex%liltlﬁiersl
90 dgys of the date of enactment. The database will enable airlines
seek1ng to hire a prospective pilot to have fast, electronic access to
a pilot’s comprehensive record. The FAA will maintain the data-
base and airlines will be able to access the database for hiring pur-
poses only. Information in the database will include the pilot’s li-
censes, medical certificates, aircraft ratings, check rides?2, notices of
disapproval, other flight proficiency tests, and State motor vehicle
driving records.

Pursuant to the Pilot Records Improvement Act of 1996 (P
(P.L. 104-264) (codified at 49 U.S.C. §44703(h)), all of this('irli?ltﬁ?
mation, except for notices of disapproval, is currently collected and
held by the FAA and air carriers. However, airlines are only able
to access the previous five years of the pilot’s employment history
and must obtain a waiver from the pilot to obtain FAA records con-
taining the pilot’s licenses. At the Subcommittee’s June 11, 2009
hearing, the NTSB stated that having additional data in FAA
records, including records of check ride failures, would be beneficial
for airlines to fully evaluate a pilot applicant.

H.R. 3371 stipulates that PRIA will remain in effect until the
Administrator issues a final rule certifying that the database is
fully operational.

This section requires the Administrator to prescribe regulations
that may ]oe_a necessary to protect and secure the personal privacy
of any individual whose records are accessed from the database and
the confidentiality of those records.

The Admipistrator shall require written consent of the individual
before an air carrier accesses records in the database. To comply
with this requirement, the Committee believes that the Adminis-
trator should establish an electronic system to verify that an air
carrier has obtained the written consent of the individual.

Information cqntained in the database is exempt from the public
disclosure requirements of the Freedom of Information Act (5
U.S.C. §552), except for: de-identified, summarized data; informa-
tion to correct a safety problem; information to carry out a criminal
investigation or prosecution; information on threats to civil avia-
tion; and such information as the Administrator determines nec-
essary, if withholding the information would not be consistent with
FAA’s safety responsibilities. The Committee believes that the Ad-
ministrator has the authority under this clause to allow for the dis-
closure of information pertaining to civil investigations or enforce-
ment actions against an individual, in the context of NTSB inves-
tigations, public hearings, and civil and criminal cases, and other
related matters. ‘ : B

The FAA is authorized to use such sums as may be necessary
from the operations account to carry out this section.

2 A “check ride” refers to the portion of a pilot’ ination i i i i

S ¢ : t pilot’s examination in which the candidate flies an
aircraft with an FA_A—des1gnated pilot examiner and is observed and evaluated on his/her com-
petency in the required skills. A check ride is technically referred to as a practical test.
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Sec. 7. FAA rulemaking on training programs

Subsection (a) directs the FAA to issue a final rule within 14
months of the date of enactment, on the proposed rule, “Qualifica-
tion, Service, and Use of Crewmembers and Aircraft Dispatchers”,
issued on January 12, 2009. Subsection (b) requires the Adminis-
trator to convene a multidisciplinary panel to assess and make rec-
ommendations concerning the best methods and optimal time need-
ed for pilots of part 121 and part 135 air carriers to master nec-
essary aircraft systems, maneuvers, and procedures; take offs and
landings; crew coordination; the length of time between training
events including recurrent training; and the best methods to reli-
ably evaluate mastery of systems, maneuvers, and procedures. The
Administrator shall submit a report to Congress on the findings of
the panel within one year after the date of enactment.

The NTSB has raised concerns that new airline pilots often have
less experience when advancing to captain or to more complex air-
planes compared to 20 years ago. The NTSB believes that deter-
mining the number of hours required for training requires a study
or an assessment of the best methods, and optimal time needed, for
pilots to master necessary aircraft systems, maneuvers, and proce-
dures. Other elements critical to such an assessment include deter-
mining the appropriate length of time between training events, and
identifying the best methods to evaluate professional competence.

Sec. 8. Aviation safety inspectors and operational research analysts

This section requires the DOT Inspector General to provide Con-
gress, within nine months of the date of enactment, a report: as-
sessing the number and-experience. level of safety inspectors as-
signed to regional earriers compared with mainline carriers; deter-
mining whether the various data sources-that inspectors need- to
access to perform oversight of airlines can be streamlined; and re-
viewing- various safety inspector programs and oversight respon-
sibilities. ’ ‘ ’ i
Sec. 9. Flight crewmember mentoring, professional development,

“and leadership ‘ '

This section requires the FAA to issue a final rule within 24
months of the date of enactment requiring airlines to create a sen-
ior mentoring program whereby highly experienced pilots will men-
tor junior pilots. In addition, airlines are required to form Pilot
Professional Development Committees, and to modify training pro-
grams to  accommodate new-hire pilots with different levels and
types of flight experience as well as provide leadership training to
pilots-in-command: Leadership training shall include compliance
with the sterile cockpit rule. =~ = LW A

Sec. 10. Flight crewmember screening and qualifications

This section requires the FAA to issue a final rule within 24
months of the date of enactment requiring part 121 air carriers to
implement means and methods to ensure pilots have proper quali-
fications and experience. Specifically, the rule would require that
airlines conduct comprehensive pre-employment screening of pro-
spective pilots that would include an assessment of a pilot’s skills,
aptitudes, airmanship, and suitability for functioning in the air-
line’s operational environment. In addition, this section 4'001"eases
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the experience level of pilots prior to being hired by a commercial
airline by _mandating that prospective commercial airline pilots
hold an Airline Transport Pilot (ATP) license, which requires a
minimum qf 1,500 flight hours. Under current law, pilots only need
a Comme.rm{ﬂ Pilot license, which requires a minimum of 250 flight
hours. Within three years of enactment, all pilots will.be required
to obtain an ATP license.

This section also includes a provision requiring the FAA to un-
dertake a more streamlined process to review air carrier programs
that may already meet the requirements of the final rule.

Sec. 11. Flight schools, flight education and pilot academic training

This section requires the Government Accountabilit Office to
study pilot flight schools, flight training, and academic t?;aining re-
quirements. Based on testimony provided at the June 11, 2009
hgaarl.ng, the Committee believes that academic requirements for
pilot certification merit review and may need to be strengthened.

Sec. 12. Voluntary safety programs

This section requires the FAA to issue a report within 180 days
on Aviation Safety Action Program (ASAP), a Flight Operational
Quality Assurance (FOQA), Line Operations Safety Audit (LOSA),
and Advancc_:d Qualification Program. The report shall include: a
list of the air carriers using the programs; the benefits and chal-
lenges of implementing such programs; how the FAA is using the
data derived from each of the programs for safety analysis and ac-
cident prevention; and any FAA plans to strengthen the programs.

_The NTSB recommended that the FAA require part 121 air car-
riers to incorporate periodic LOSA observations and methods to ad-
dress and correct findings resulting from these observations.

The DOT Inspector General has raised concerns with how the
FAA is using data derived from these programs to target oversight
of air carriers. The FAA should take steps to use the data more ef-
feqtlgfely for safety analysis and accident prevention, when appro-
priate.

Sec. 13. ASAP and FOQA implementation. plan

This section requires the FAA to create a plan within 180 days
of enactment, to facilitate the establishment and implementation of
ASAP and FOQA programs by all part 121 air carriers and their
unions,

The Committee believes that these programs are valuable as vol-
untary safety tools, and therefore more air carriers should strive to
utnplenlrlent them. In Ci‘?.007, the NTSB recommended that FAA
strongly encourage and asgist all part 121 regional air carriers t
implement ASAP and FOQA. % o

Sec. 14. Safety management systems

This section directs the FAA to complete a rulemaking within 24
months of the date of enactment to require air carriers to establish
Safety Management Systems (SMS)—a risk-based, systems ap-
proach to safety management and oversight. In 2007, the NTSB
recommended that all part 121 operators establish an SMS.
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Sec. 15. Disclosure of air carriers operating flights for tickets sold
for air transportation

To ensure that consumers can quickly discern what airline is op-
erating a flight for which they are purchasing a ticket, this section
mandates that the first page of an Internet website that sells air-
line tickets must disclose to the purchaser of each ticket the air
carrier that operates each segment of the flight.

Sec. 16. Pilot fatigue

To address the issue of pilot fatigue, this section directs that the
FAA implement a new pilot flight and duty time rule within one
yvear of enactment. An updated rule will more adequately reflect
the operating environment of today’s pilots and will reflect sci-
entific research on fatigue. In addition, the bill requires air carriers
to create fatigue risk management plans to proactively mitigate fa-
tigue. Lastly, this section directs the National Academy of Sciences
to conduct a study on the impact of commuting on pilot fatigue.
Following the receipt of reports, FAA shall update, as appropriate,
its flight and duty time regulations.

Fatigue is on the NTSB’s “Most Wanted List” of safety improve-
ments and has been there since the NTSB was created 19 years
ago. In 1995, the FAA proposed to amend existing regulations to
establish new duty period and flight time limitations, and rest re-
quirements for flight crewmembers in parts 121 and 135. This rule-
making was based on recommendations from an Aviation Rule-
making Committee. According to the FAA, consensus on the pro-
posed rule could not be reached and a final rule was never adopted.
In addition, the International Civil Aviation Organization is requir-
ing by November 18, 2009, that all Member countries approve sci-
entifically-based flight and duty times and fatigue risk manage-
ment plans.

Sec. 17. Flight crewmember pairing and crew resource management
techniques

This section requires the FAA to issue a report to Congress on
the aviation industry’s best practices with regard to flight crew-
member pairing and crew resource management (CRM) techniques.
The Committee believes that CRM is critical to effective pilot com-
munication and aircraft operation.

LEGISLATIVE HISTORY AND COMMITTEE CONSIDERATION

On June 11, 2009, the Subcommittee on Aviation held a hearing
on “Regional Air Carriers and Pilot Workforce Issues”.

On July 29, 2009, Representative Jerry F. Costello introduced
H.R. 3371, the “Airline Safety and Pilot Training Improvement Act
of 2009”. This bill has not been introduced in a previous Congress.
On July 30, 2009, the Committee on Transportation and Infrastruc-
ture met in open session, and ordered the bill reported favorably
to the House by voice vote with a quorum present.

RECORD VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires each committee report to include the total number of
votes cast for and against on each record vote on a motion to report
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and on any amendment offered: to the measure or matter, and the
names of those members voting for and against. There were no re-
corded votes taken in connection with consideration of H.R. 3371
or ordering the bill reported. A motion to order H.R. 3371 reporteci

favorably to the House was agreed to by voice vote with a quorum
present.

"COMMITTEE OVERSIGHT FINDINGS

With respect to the requirements of clause 3(c)(1) of rule XIII of
tl}e Rul,es. of the House of Representatives, the Committee’s over-
sight findings and recommendations are reflected in this report.’

CoST OF LEGISLATION

Clause 3(c)(2) of rule XIII of the Rules of the House of Represent-
atives does not apply where a cost estimate and comparison pre-
p.ared by the Director of the Congressional Budget Office under sec-
tion 402 of t}_le Congressional Budget Act of 1974 has been timely
submitted prior to the filing of the report and is included in the re-
port. Such a cost estimate is included in this report.

CompLIANCE WITH Housk RULE XIIT

1. With respect to the requirement of clause 3(c)(2) of rule XIII
of the Rules (_)f the House of Representatives, and section 308(a) of
the Congressional: Budget Act of 1974, the Committee references
thetreport of the Congressional Budget Office included in the re-
port. ol . ;

2. With respect to the requirement of clause 3(c)(4) of rule XIII
of the Rules of the House of Representatives, the performance goals
apd objectives of this legislation are to improve airline safety and
pilot training.

3. With respect to the requirement of clause 3(c)(3) of rule XIII
of the Rules of the House of Representatives and section 402 of the
Congressional Budget Act of 1974, the Committee has received the
enclosed cost estimate for H.R. 3371 from' the Director of the Con-
gressional Budget Office: . s e R &0 :

U.S: CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, September 8, 2009.
Hon. JAMES L. OBERSTAR, e BET
Chairman, Committee on Transportation and Infrastructure,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared_the enclosed cost estimate for H.R. 3371, the Airline Safety
and Pilot Training Improvement Act of 2009. i

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Megan Carroll.

Sincerely,
Doucras W. ELMENDORF,

Enclosure.
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H.R. 3371—Airline Safety and Pilot Training Improvement Act of
2009

Summary: H.R. 3371 would establish several new procedural re-
quirements and policies related to aviation safety. Assuming appro-
priation of the necessary funds, CBO estimates that implementing
the bill would cost $15 million over the 2010-2014 period. Enacting
the bill would not affect direct spending but could result in addi-
tional revenues from civil penalties and regulatory fees. CBO esti-
mates, however, that any such amounts would be negligible.

HR. 3371 contains intergovernmental and private-sector man-
dates, as defined in the Unfunded Mandates Reform Act (UMRA),
because it would impose new requirements on certain public and
private entities that employ pilots. CBO estimates that the aggre-
gate cost of intergovernmental mandates in the bill would fall
below the annual threshold established in UMRA ($69 million in
2009, adjusted annually for inflation). In addition, the bill would
impose private-sector mandates on certain commercial air carriers
and sellers of air carrier tickets. Because the cost of complying with
some of those mandates would depend on future regulations, CBO
cannot determine whether the aggregate cost to comply with the
private-sector mandates in the bill would exceed the annual thresh-
old established in UMRA ($139 million in 2009, adjusted annually
for inflation). . s e ’

Estimated cost to the Federal Government: The estimated budg-
etary impact of H.R. 3371 is shown in the following table. The costs
of this legislation fall within budget function 400 (transportation).

By fiscal year, in millions of dollars—

2010-
010 1 w2 3 014 Gy

CHANGES I SPENDING SUBJECT TO APPROPRIATION,

Estimated Authorization LeVel ... 5 5 5 0 0 ©15
ESHMAted QUIAYS ovvcveerveriiescecerenmsscmmsms s ssnsesmssmssssss e 3 5 5 2 0 15

Basis of estimate: H.R. 3371 would establish new safety-related
regulatory requirements for the Federal Aviation Administration
(FAA) and other federal agencies. Many of the bill’'s provisions
would require various studies, reports, and rulemakings related to
training of aircraft pilots and crew members, safety inspectors, and
the FAA’s oversight of air carriers.

Based on information from the FAA and historical costs for simi-
lar activities, CBO estimates that implementing those require-
ments would require appropriations totaling $15 million over the
next three years. Most of that amount would be used to develop a
new database of pilot records that air carriers could access for pur-
poses of evaluating pilot applicants. Other amounts would be used
to establish and operate various task forces and to complete. other
activities required under the bill. v

Enacting H.R. 3371 also could result in additional revenues from
civil penalties assessed for violations of new requirements that the
bill would impose on air carriers, CBO expects-that very few viola-
tions would occur, however, and that any increases .in revenue
under H.R. 3371 would be negligible.

Intergovernmental and private-sector impact: H.R. 3371 contains
intergovernmental and private-sector ‘mandates, as defined in
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UMRA, because it would impose new requirements on certain pub-
lic and private entities that employ pilots. CBO estimates that the
aggregate cost of intergovernmental mandates in the bill would fall
below the annual threshold established in UMRA ($69 million in
2009, adjusted annually for inflation), In addition, the bill would
impose private-sector mandates on certain commercial air carriers
and sellers of air carrier tickets. Because the cost of complying with
some of those mandates would depend on future regulations, CBO
cannot determine whether the aggregate cost to comply with the
private-sector mandates in the bill would exceed the annual thresh-
old established in UMRA ($139 million in 2009, adjusted annually
for inflation). '

MANDATES THAT APPLY TO BOTH PUBLIC AND PRIVATE ENTITIES

Pilot History Reporting Requirements. Section 6 would require
certain public and private entities that employ pilots to submit to
the FAA the flight history of each pilot that it employs. According
to industry sources, air carriers currently keep. flight histories in a
database used by the air carrier industry. Because that information
could easily be transmitted to the FAA, the cost of the mandate for
air carriers would be minimal.

The section also would require air carriers, before hiring a pilot,
to access and evaluate information pertaining to the pilot from the
Pilot Records Database maintained by the FAA. The FAA would be
authorized to establish a reasonable charge for the cost of proc-
essing a request from the air carriers: Because air carriers already
evaluate similar information pertaining to pilots they hire, CBO ex-
pects that ‘the incremental cost of complying with this mandate
would be minimal. Due to the relatively small number of pilots em-
ployed by public entities, CBO expects the costs for state and local
governments to be small.

Flight and Duty Time Limitations. Section 16 could impose limi-
tations on the number of hours that pilots can fly or be on duty.
According to the FAA, such limitations are already in place, and
any further limitations would be incremental in nature. ‘herefore,
the cost to air carriers would be small relative to the annual
threshold. Because of the relatively small number of public aircraft
affected, CBO estimates the cost to state and local governments
would be minimal.

MANDATES THAT APPLY TO PRIVATE ENTITIES ONLY

Air Carriers. The bill would require commercial air carriers to:

e Further train their pilots on handling aircraft stalls and re-
sponding to emergency conditions;

e Only hire pilots that hold an Airline Transport Pilot License,
which, among other things, requires a minimum of 1,500 hours of
flight hours and have appropriate training in multi-engine aircraft;

e Establish a senior mentoring program whereby experienced pi-
lots would mentor junior pilots;

e Form' professional development committees, modify training
programs to accommodate new-hire pilots with different levels and
types of flight experience, and provide leadership and command
training for pilots;

e Conduct comprehensive pre-employment screening of prospec-
tive pilots that would include an assessment of a pilot’s skills, apti-
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tudes, airmanship, and suitability for functioning in the airline’s
operational environment;

e Develop a Safety Management System under the standards es-
tablished by the FAA; and 5 . .

e Create a fatigue risk management plan to proa_ctlyely mitigate
fatigue, update the plan every two years, and submit it to the FAA
for review and approval. '

In addition, the bill would direct the National Academy of
Sciences to conduct 'a study on the impact of commuting on pilot
fatigue and following receipt of the report, the FAA would be re-
quired to update, as appropriate, its flight and duty time regula-
tions. Those updated regulations could impose a mandate on air
carriers. )

Many air carriers currently have in place programs that may
comply with several of the mandates in the bill. However, the in-
cremental cost of the mandates would depend on regulations yet to
be established by the FAA. Thus, CBO cannot determine whether
the total cost of complying with the mandates on air carriers would
exceed the annual threshold for private-sector mandates in any of
the first five years the mandates are in effect. '

Sellers of Air Carrier Tickets. Section 15 would require any seller
of air carrier tickets to disclose to customers the air carrier that op-
erates each segment of the flight prior to the sale of each ticket.
The section also would require Internet Web sites that sell air car-
rier tickets to disclose the air carrier that operates each segment
of the flight on the first display of the website following a search
of a requested itinerary. Based on information from industry
sources, CBO expects that the cost of complying with those man-
dates would be minimal. 7

Estimate prepared by: Federal Costs: Megan Carroll; Impact on
State, Local, and Tribal Governments: Ryan Miller; Impact on the
Private Sector: Paige Piper/Bach. ; . .

Estimate approved by: Peter H. Fontaine, Assistant Director for
Budget Analysis.

CompLiaNCE WiTH HoUsE RuLE XXI

Pursuant to clause 9 of rule XXI of the Rules of the House of
Representatives, the Committee is required to include a list of con-
gressional earmarks, limited tax benefits, or limited tariff benefits
as defined in clause 9(e), 9(f), and 9(g) of rule XXI of the Rules of
the House of Representatives. No provision in the bill includes an
earmark, limited tax benefit, or limited tariff benefit under clause
9(e), 9(D), or NAg) of rule XXI.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, committee reports on a bill or joint reso]ut}on
of a public character shall include a statement citing the specific
powers granted to the Congress in the Constitution to enact the
measure. The Committee on Transportation and Infrastructure
finds that Congress has the authority to enact this measure pursu-
ant to its powers granted under article I, section 8 of thz :gonstltu—
tion.
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FEDERAL MANDATE STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the “Unfunded Mandates Reform Act”
(P.L. 104-4). :

PREEMPTION CLARIFICATION

Section 423 of the Congressional Budget Act of 1974 requires the
report of any Committee on a bill or joint resolution to include a
statement on the extent to which the bill or joint resolution is in-
tended to preempt state, local, or tribal law. The Committee states
that H.R. 3371 does not preempt any state, local, or tribal law.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act are created by this legislation. -

- APPLICABILITY OF LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act (P.L. 104-1).

. “CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

>In compliance with clause 3(e) of rule XIII of the Rules of the

House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TITLE 49, UNITED STATES CODE

Ed ¥ * ES * * *

Subtitle II—Other Government Agencies

iCHAPTER 11—NATIONAL TRANSPORTATION SAFETY
BOARD

SUBCHAPTER III—-AUTHORITY

§ 1135. Secretary of Transportation’s responses to safety rec-
ommendations

(a) GENERAL.—When the National Transportation Safety Board
submits a recommendation about transportation safety to the Sec-
retary of Transportation, the Secretary shall give to the National
Transportation Safety Board a formal written response to each rec-
ommendation not later than 90 days after receiving the rec-
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ommendation. The response shall indicate whether the Secretary

intends—

# #* #, # # * *

(¢) ANNUAL REPORT ON AIR CARRIER SAFETY RECOMMENDA-
TIONS.—

(1) IN GENERAL.—The Secretary shall submit to Congress and
the Board, on an annual basis, a report on. the recommenda-
tions made by the Board to the Secretary regarding air carrier
operations conducted under part 121 of title 14, Code of Federal
Regulations.

(2) RECOMMENDATIONS TO BE COVERED.—The report shall
cover—

(A) any recommendation for which the Secretary has de-
veloped, or intends to develop, procedures to adopt the rec-
ommendation or part of the recommendation, but has yet to
complete the procedures; and

(B) any recommendation for which the Secretary, in the
preceding year, has issued a response under subsection
(@)(2) or (a)(3) refusing to carry out all or part of the proce-

~ dures to adopt the recommendation. '

(3) CONTENTS.— 5 R

(A) PLANS TO ADOPT RECOMMENDATIONS.—For each rec-
ommendation of the Board described in paragraph (2)(A),
the report shall contain— ‘

(1) a description of the recommendation;

(ii) a description of the procedures planned for
adopting the recommendation or part of the rec-
ommendation; .

(iii) the proposed date for completing the procedures;
and ‘ ‘

(iv). if the Secretary has not met a deadline contained
in a proposed timeline developed in connection with the
recommendation under subsection (b), an explanation
for not meeting the deadline. A :

(B) REFUSALS TO ADOPT RECOMMENDATIONS.—For each
recommendation of the Board described in paragraph
(2XB), the report shall contain—

() a description of the recommendation; and

(it) a description of the reasons for the refusal to
carry out all or part of the procedures to adopt the rec-
ommendation.

[(c)] (e) PuBLIC AVAILABILITY.—The Board shall make a copy of
each recommendation and response available to the public at rea-
sonable cost.

Ldi P REP(ERTING REQUIREMENTS.—

([ B

* * # ¥ * % *

Subtitle VII—Aviation Programs
% 4 * % % * 44 =
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PART A—AIR COMMERCE AND SAFETY

SUBPART II—ECONOMIC REGULATION

CHAPTER 417—OPERATIONS OF CARRIERS
SUBCHAPTER I—REQUIREMENTS

§41712. Unfair and deceptive practices and unfair methods
of competition
(a) * * *
(¢) DISCLOSURE REQUIREMENT FOR SELLERS OF TICKETS FOR
FLIGHTS.— : ] ) )

(1) IN GENERAL.—It shall be an unfair or deceptive practice
under subsection (a) for any ticket agent, air carrier, foreign air
carrier, or other person offering to sell tickets for air transpor-
tation on a flight of an air carrier to not disclose, whether ver-
‘bally in oral communication or in writing in writlen or elec-
tronic communication, prior to the purchase of a ticket—

(A) the name (including any business or corporate name)
of the air carrier providing the air transportation; and

(B) if the flight has more than one flight segment, the
name of each air carrier providing the air transportation
or each such flight segment. .

(2)f INTERNET OgFgRS.—In the case of an_offer to sell tickets
described in paragraph (1) on an Internet Web site, disclosure
of the information required by paragraph (1) shall be provided
on the first display of the Web site following a search of a re-
quested itinerary in a format that is-easily visible to a viewer.

e * # * * * *
SUBPART III—SAFETY

# ® * ® # # *
CHAPTER 447—SAFETY REGULATION
# * * % * # *

§ 44'703. Airman certificates

(a) %k ok
(h) RECORDS OF EMPLOYMENT OF PILOT APPLICANTS.—
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(16) ApPPLICABILITY.—This subsection shall cease to be effec-
tive on the date specified in regulations issued under subsection

().

(i) FAA PiroT RECORDS DATABASE.—

(1) IN GENERAL.—Before allowing an individual to begin serv-
ice as a pilot, an air carrier shall access and evaluate, in ac-
cordance with the requirements of this subsection, information
pertaining to the individual from the pilot records database es-
tablished under paragraph (2). ;

(2) PILOT RECORDS DATABASE.—The Administrator shall es-
tablish an electronic database (in this subsection referred to as
the “database”) containing the following records:

(A) FAA RECORDS.—IFrom the Administrator—

(i) records that are maintained by the Administrator
concerning current airman certificates, including air-
man medical certificates and associated type ratings
and information on any limitations to those certificates
and ratings;

(ii) records that are maintained by the Administrator
concerning any failed attempt of an individual to pass
a practical test required to obtain a certificate or type
rating under part 61 of title 14, Code of Federal Regu-
lations; and

(iit) summaries of legal enforcement actions resulting
in a finding by the Administrator of a violation of this
title or a regulation prescribed or order issued under
this title that was not subsequently overturned.

(B) AIR CARRIER AND OTHER RECORDS.—From any air
carrier or other person (except a branch of the Armed
Forces, the National Guard, or a reserve component of the
Armed Forces) that has employed an individual as o pilot
of a civil or public aircraft, or from the trustee in bank-
ruptcy for such air.carrier or person—

(i) records pertaining to the individual that are
maintained by the air carrier (other than records relat-
ing to flight time, duty time, or rest time) under regula-
tions set forth in— ,

() section 121.683 of title 14, Code of Federal
Regulations;

(ID paragraph (A) of section VI, appendix I, part
121 of such title;

(II1) paragraph (A) of section IV, appendix o,
part 121 of such title;

(1V) section 125.401 of such title; and

(V) section 135.63(a)(4) of such title; and

(ii) other records pertaining to the individual’s per-
formance as a pilot that are maintained by the air car-
rier or persomn concerning—

(I) the training, qualifications, proficiency, or
professional competence of the individual, includ-
ing comments and evaluations made by a check

airman designated in accordance with section
121.411, 125.295, or 135.337 of such tid&
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‘(II) any disciplinary action taken with respect to
the individual that was not subsequently over-
turned; and ' .

(III) any release from employment or resignation,
termination, or disqualification with respect to em-
ployment.

(C) NATIONAL DRIVER REGISTER RECORDS.—In accord-
ance with section 30305(b)(8) of this title, from the chief
driver licensing official of a State, information concerning
the motor vehicle driving record of the individual. .

(3) WRITTEN CONSENT; RELEASE FROM LIABILITY.—An air car-
rier—

(A) shall obtain the written consent of an individual be-
fore accessing records pertaining to the individual under
paragraph (1); and pr

(B) may, notwithstanding any other provision of law or
agreement to the contrary, require an individual with re-
spect to whom the carrier is accessing. repgrds under para-
graph (1) to execute a release from liability for any claim
arising from accessing the records or the use of such
records by the air carrier (other than a claim arising from
furnishing information known to be false and maintained
in violation of a criminal statute).

(4) REPORTING.— o

(A) REPORTING BY ADMINISTRATOR.—The Administrator
shall enter data described in paragraph (2)(A) into the
database promptly to ensure that an individual’s records
are current. ‘ ) ,

(B) REPORTING BY. AIR CARRIERS AND OTHER PERSONS.—

(i) IN GENERAL.—Air carriers and other persons shall

report data described in paragraphs (2)(B) and (2)(C)
‘to the Administrator promptly for entry into the data-

“base. ‘ ol = ST N R 2

(ii) DATA ‘TO BE REPORTED.—Air carriers and othe.r

persons shall report, at a minimum, under clause (1)
the following data described in paragraph (2)(B):

“* () Records that are generated by the air carrier
or other person after the date of enactment of this
paragraph. : ‘ ‘

“(I) Records that the air carrier or other person
is maintaining, on such date of enactment, pursu-
ant to subsection (h)(4). o

(5) 'REQUIREMENT TO MAINTAIN RECORDS.—The Adminis-
trator— .

(A) shall maintain all records entered into the database
under paragraph (2) pertaining to an individual until the
date of receipt of notification that the individual is de-
ceased; and

(B) may remove the individual’s records from the data-
base after that date. .

(6) RECEIPT OF CONSENT.—The Administrator shal'l not per-
mit an air carrier to access records pertaining to an individual
from the database under paragraph (1) without the air carrier
first demonstrating to the satisfaction of the Administrator that
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th:;Z aér carrier has obtained the written consent of the indi-
vidual.

(7) RIGHT OF PILOT TO REVIEW CERTAIN RECORDS AND COR-
RECT INACCURACIES.—Notwithstanding any other provision of
law or agreement, the Administrator, upon receipt of written re-
quest from an individual— .

(A) shall make available, not later than 30 days after the
date of the request, to the individual for review all records
refzzirred to in paragraph (2) pertaining to the individual;
an

(B) shall provide the individual with a reasonable onpor-
tunity to submit written commenis to correct any inaccura-
cies contained in the records.

(8) REASONABLE CHARGES FOR PROCESSING REQUESTS AND
FURNISHING COPIES.—The Administrator may establish a rea-
sonable charge for the cost of processing a request under para-
graph (1) or (7) and for the cost of furnishing copies of re-
quested records under paragraph (7). ‘

(9) PRIVACY PROTECTIONS.—

(A) USE OF RECORDS.—An air carrier that accesses
records pertaining to an individual under paragraph (1)
may use the records only to assess the qualifications of the
individual in deciding whether or not to hire the individual
as a pilot. The air carrier shall take such actions as may
be necessary to protect the privacy of the individual and the
confidentiality of the records accessed, including ensuring
that information contained in the records is not divulged to
any individual that is not directly involved in_the hiring
decision.

(B) DISCLOSURE OF INFORMATION.—

(t) IN GENERAL.—Except as provided by clause (ii),
information collected by the Administrator under para-
graph (2) shall be exempt from the disclosure require-
ments of .section 552 of title 5.
(it) EXCEPTIONS.—Clause (i) shall not apply to—

(1) de-identified, summarized information to ex-
plain the need for changes in policies and regula-
tions;

(ID) information to correct a condition that com-
promises safety;

(IID) information to carry out a criminal inves-
tigation or prosecution;

(IV) information to comply with section 44905,
regarding information about threats to civil avia-
tion; and

(V) such information as the Administrator deter-
mines necessary, if withholding the information
would not be consistent with the safety responsibil-
ities of the Federal Aviation Administration.

(10) PERIODIC REVIEW.—Not later than 18 months after the
date of enactment of this paragraph, and at least once every 3
years thereafter, the Administrator shall transmit to Congress
a statement that contains, taking into account receni develop-
ments in the aviation industry— 46



18

(A) recommendations by the Administrator concerning
proposed changes to Federal Aviation Administration
records, air carrier records, and other records required to
be included in the database under paragraph (2); or

(B) reasons why the Administrator does not recommend
any proposed changes to the records referred to in subpara-
graph (A).

(11) REGULATIONS FOR. PROTECTION AND SECURITY OF
RECORDS.—The Administrator shall prescribe such regulations
as may be necessary—

(A) to protect and secure—

(i) the personal privacy of any individual whose
records are accessed under paragraph (1); and
(ii) the confidentiality of those records; and

(B) to preclude the further dissemination of records re-
cetved under paragraph (1) by the person who accessed the
records. :

(12) GooDp FAITH EXCEPTION.—Notwithstanding paragraph
(1), an air carrier may allow an_individual to begin service as
a pilot, without first obtaining information described in para-
gf{"aph (2)(B) from the. database pertaining to the individual,
l - —

(A) the air carrier has made a documented good faith at-
tempt to access the information from the database; and

(B) has received ‘written notice from the Administrator
that the information is not contained in the database be-
cause the individual was employed by an. air carrier or
other person that no longer exists or by a foreign govern-
ment or other entity that has not provided the information
to the database. ,

(13) LIMITATIONS ON ELECTRONIC ACCESS TO RECORDS.—

(A) ACCESS BY "INDIVIDUALS DESIGNATED BY AIR CAR-
RIERS.—For the purpose of increasing timely and efficient
access to records described in paragraph (2), the Adminis-
trator may allow, under terms established by the Adminis-
trator, an individual designated by an air carrier to have
electronic access to the database.

(B) TErMS.—The terms established by the Administrator
under subparagraph (A) for allowing a designated indi-
vidual to have electronic access to the database shall limit
such access to instances in which information in the data-
base is required by the designated individual in making a
hiring decision concerning a pilot applicant and shall re-
quire that the designated individual provide assurances
satisfactory to the Administrator that—

(i) the designated individual has received the written
consent of the pilot applicant to access the information;
and 2

(ii) information obtained using such access will not
be used for any purpose other than making the hiring
decision.

(14) AUTHORIZED EXPENDITURES.—Qut of amounts appro-
priated under section 106(k)(1), there is authorized to be ex-
pended to carry out this subsection such sums as may be nec-
essary for each of fiscal years 2010, 2011, and 2012.

19

'(15) REGULATIONS.—
(A) IN GENERAL.—The Administrator shall issue regula-
tions to carry out this subsection.

(B) EFFECTIVE DATE.—The regulations shall specify the
date on which the requirements of ‘this subsection take ef-
fect and the date on which the requirements of subsection
(h) cease to be effective.

(C) ExcePTIONS.—Notwithstanding subparagraph (B)—

(i) the Administrator shall begin to establish the
database under paragraph (2) not later than 90 days
after the date of enactment of this paragraph; i
(ii) the Administrator shall maintain records in ac-
“cordance with paragraph (5) beginning on the date of
enactment of this paragraph; and
(iti) air carriers and other persons shall maintain
records to be reported to the database under paragraph
_ (4)(B) beginning on such date of enactment.
[G) LimrraTioN] (j) LiMITATIONS ON LIABILITY; PREEMPTION OF

STATE LAaw.—

(1) LIMITATION ON LIABILITY.—No action or proceeding may
be brought by or on behalf of an individual who has applied
for or is seeking a position with an air carrier as a pilot and
who has signed a release from liability, as provided for under
Iparagraph (2)] subsection (R)(2) or (i)(3), against-—

(A) the air carrier requesting the records of that indi-
vidual under subsection (h)(1) or accessing the records of
that individual under subsection (i)(1);

in the nature of an action for defamation, invasion of privacy
negligence, interference with contract, or otherwise, or under
any Federal or State law with respect to the furnishing or use
of such records in accordance with [subsection (h)} subsection
(h) or ().

(2) PREEMPTION_.—NO State or political subdivision thereof
may enact, prescribe, issue, continue in effect, or enforce any
law (including any regulation, standard, or other provision
having the force and effect of law) that prohibits, penalizes, or
imposes liability for furnishing or using records in accordance
with Fsubsection (h)} subsection (h) or (i).

(3) PROVISION OF KNOWINGLY FALSE INFORMATION.—Para-
graphs (1) and (2) shall not apply with respect to a person who
furmshgs information in response to a request made under
subsection (h)(1) or who furnished information to the database
established under subsection (1)(2), that—

(A) Bk sk

# * * * * # %

(4) PROHIBITION ON ACTIONS AND PROCEEDINGS AGAINST AIR
CARRIERS.—

A) HIRING DECISIONS.—An air carrier may refuse to hire
an individual as a pilot if the individual did not provide
written consent for the air carrier to receive records under
subsection (R)(2)(A) or ()(3)(A) or did not execute the re-
lgase from liability requested under subsection (h)(2)(B) or
(D(3)(B). 47
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(B) ACTIONS AND PROCEEDINGS.—No action or proceeding
may be brought against an air carrier by or on behalf of
an individual who has applied for or is seeking a position
as a pilot with the air carrier if the air carrier refused to
hire the individual after the individual did not provide
written consent for the air carrier to receive records under
subsection (W(2)(A) or (D(B)(A) or did not execute a release
from liability requested under subsection (h)(2)(B) or
(I)(3)(B).

£G)1 (k) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in
[subsection (h)]1 subsection (h) or (i) shall be construed as pre-
cluding the availability of the records of a pilot in an investigation
or other proceeding concerning an accident or incident conducted
by the Administrator, the National Transportation Safety Board, or
a court.

O

48



AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Aviation Administration, DOT

(1) The certificate holder establishes
written procedures that—

(i) Apply to all flight attendants used
in the certificate holder’s operation;

(ii) Include the flight crewmember
requirements contained in subparts Q,
R, or S of this part, as appropriate to
the operation being conducted, except
that rest facilities on board the air-
craft are not required;

(iii) Include provisions to add one
flight attendant to the minimum flight
attendant complement for each flight
crewmember who is in excess of the
minimum number required in the air-
craft type certificate data sheet and
who is assigned to the aircraft under
the provisions of subparts Q, R, and S,
as applicable, of this part;

(iv) Are approved by the Adminis-
trator and are described or referenced
in the certificate holder’s operations
specifications; and

(2) Whenever the Administrator finds
that revisions are necessary for the
continued adequacy of the written pro-
cedures that are required by paragraph
(c)(1) of this section and that had been
granted final approval, the certificate
holder must, after notification by the
Administrator, make any changes in
the procedures that are found nec-
essary by the Administrator. Within 30
days after the certificate holder re-
ceives such notice, it may file a peti-
tion to reconsider the notice with the
certificate-holding district office. The
filing of a petition to reconsider stays
the notice, pending decision by the Ad-
ministrator. However, if the Adminis-
trator finds that an emergency re-
quires immediate action in the interest
of safety, the Administrator may, upon
a statement of the reasons, require a
change effective without stay.

[Amdt. 121-241, 59 FR 42991, Aug. 19, 1994, as

amended by Amdt. 121-253, 61 FR 2612, Jan.
26, 1996]

Subpart Q—Flight Time Limitations
and Rest Requirements: Do-
mestic Operations

SOURCE: Docket No. 23634, 50 FR 29319, July
18, 1985, unless otherwise noted.

§121.471

§121.470 Applicability.

This subpart prescribes flight time
limitations and rest requirements for
domestic operations, except that:

(a) Certificate holders conducting op-
erations with airplanes having a pas-
senger seat configuration of 30 seats or
fewer, excluding each crewmember
seat, and a payload capacity of 7,500
pounds or less, may comply with the
applicable requirements of §§135.261
through 135.273 of this chapter.

(b) Certificate holders conducting
scheduled operations entirely within
the States of Alaska or Hawaii with
airplanes having a passenger seat con-
figuration of more than 30 seats, ex-
cluding each crewmember seat, or a
payload capacity of more than 7,500
pounds, may comply with the require-
ments of subpart R of this part for
those operations.

[Doc. No. 28154, 60 FR 65934, Dec. 20, 1995]

§121.471 Flight time limitations and
rest requirements: All flight crew-
members.

(a) No certificate holder conducting
domestic operations may schedule any
flight crewmember and no flight crew-
member may accept an assignment for
flight time in scheduled air transpor-
tation or in other commercial flying if
that crewmember’s total flight time in
all commercial flying will exceed—

(1) 1,000 hours in any calendar year;

(2) 100 hours in any calendar month;

(3) 30 hours in any 7 consecutive days;

(4) 8 hours between required rest peri-
ods.

(b) Except as provided in paragraph
(c) of this section, no certificate holder
conducting domestic operations may
schedule a flight crewmember and no
flight crewmember may accept an as-
signment for flight time during the 24
consecutive hours preceding the sched-
uled completion of any flight segment
without a scheduled rest period during
that 24 hours of at least the following:

(1) 9 consecutive hours of rest for less
than 8 hours of scheduled flight time.

(2) 10 consecutive hours of rest for 8
or more but less than 9 hours of sched-
uled flight time.

(3) 11 consecutive hours of rest for 9
or more hours of scheduled flight time.

(c) A certificate holder may schedule
a flight crewmember for less than the
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rest required in paragraph (b) of this
section or may reduce a scheduled rest
under the following conditions:

(1) A rest required under paragraph
(b)(1) of this section may be scheduled
for or reduced to a minimum of 8 hours
if the flight crewmember is given a rest
period of at least 10 hours that must
begin no later than 24 hours after the
commencement of the reduced rest pe-
riod.

(2) A rest required under paragraph
(b)(2) of this section may be scheduled
for or reduced to a minimum of 8 hours
if the flight crewmember is given a rest
period of at least 11 hours that must
begin no later than 24 hours after the
commencement of the reduced rest pe-
riod.

(3) A rest required under paragraph
(b)(3) of this section may be scheduled
for or reduced to a minimum of 9 hours
if the flight crewmember is given a rest
period of at least 12 hours that must
begin no later than 24 hours after the
commencement of the reduced rest pe-
riod.

(4) No certificate holder may assign,
nor may any flight crewmember per-
form any flight time with the certifi-
cate holder unless the flight crew-
member has had at least the minimum
rest required under this paragraph.

(d) BEach certificate holder con-
ducting domestic operations shall re-
lieve each flight crewmember engaged
in scheduled air transportation from
all further duty for at least 24 consecu-
tive hours during any 7 consecutive
days.

(e) No certificate holder conducting
domestic operations may assign any
flight crewmember and no flight crew-
member may accept assignment to any
duty with the air carrier during any re-
quired rest period.

(f) Time spent in transportation, not
local in character, that a certificate
holder requires of a flight crewmember
and provides to transport the crew-
member to an airport at which he is to
serve on a flight as a crewmember, or
from an airport at which he was re-
lieved from duty to return to his home
station, is not considered part of a rest
period.

(g) A flight crewmember is not con-
sidered to be scheduled for flight time
in excess of flight time limitations if
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the flights to which he is assigned are
scheduled and normally terminate
within the limitations, but due to cir-
cumstances beyond the control of the
certificate holder (such as adverse
weather conditions), are not at the
time of departure expected to reach
their destination within the scheduled
time.

[Doc. No. 23634, 50 FR 29319, July 18, 1985, as
amended by Amdt. 121-253, 61 FR 2612, Jan.
26, 1996]

Subpart R—Flight Time Limitations:
Flag Operations

SOURCE: Docket No. 6258, 29 FR 19217, Dec.
31, 1964; 30 FR 3639, Mar. 19, 1965, unless oth-
erwise noted.

§121.480 Applicability.

This subpart prescribes flight time
limitations and rest requirements for
flag operations, except that certificate
holders conducting operations with air-
planes having a passenger seat configu-
ration of 30 seats or fewer, excluding
each crewmember seat, and a payload
capacity of 7,600 pounds or less, may
comply with the applicable require-
ments of §§135.261 through 135.273 of
this chapter.

[Doc. No. 28154, 60 FR 65934, Dec. 20, 1995]

§121.481 Flight time limitations: One
or two pilot crews.

(a) A certificate holder conducting
flag operations may schedule a pilot to
fly in an airplane that has a crew of
one or two pilots for eight hours or less
during any 24 consecutive hours with-
out a rest period during these eight
hours.

(b) If a certificate holder conducting
flag operations schedules a pilot to fly
more than eight hours during any 24
consecutive hours, it shall give him an
intervening rest period, at or before
the end of eight scheduled hours of
flight duty. This rest period must be at
least twice the number of hours flown
since the preceding rest period, but not
less than eight hours. The certificate
holder shall relieve that pilot of all
duty with it during that rest period.

(c) Each pilot who has flown more
than eight hours during 24 consecutive
hours must be given at least 18 hours of
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rest before being assigned to any duty
with the certificate holder.

(d) No pilot may fly more than 32
hours during any seven consecutive
days, and each pilot must be relieved
from all duty for at least 24 consecu-
tive hours at least once during any
seven consecutive days.

(e) No pilot may fly as a member of
a crew more than 100 hours during any
one calendar month.

(f) No pilot may fly as a member of a
crew more than 1,000 hours during any
12-calendar-month period.

[Doc. No. 6258, 29 FR 19217, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2612, Jan. 26, 1996]

§121.483 Flight time limitations: Two
pilots and one additional flight
crewmember.

(a) No certificate holder conducting
flag operations may schedule a pilot to
fly, in an airplane that has a crew of
two pilots and at least one additional
flight crewmember, for a total of more
than 12 hours during any 24 consecutive
hours.

(b) If a pilot has flown 20 or more
hours during any 48 consecutive hours
or 24 or more hours during any 72 con-
secutive hours, he must be given at
least 18 hours of rest before being as-
signed to any duty with the air carrier.
In any case, he must be given at least
24 consecutive hours of rest during any
seven consecutive days.

(c) No pilot may fly as a flight crew-
member more than—

(1) 120 hours during any 30 consecu-
tive days;

(2) 300 hours during any 90 consecu-
tive days; or

(3) 1,000 hours during any 12-calendar-
month period.

[Doc. No. 6258, 29 FR 19217, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2612, Jan. 26, 1996]

§121.485 Flight time limitations: Three
or more pilots and an additional
flight crewmember.

(a) Bach certificate holder con-
ducting flag operations shall schedule
its flight hours to provide adequate
rest periods on the ground for each
pilot who is away from his base and
who is a pilot on an airplane that has
a crew of three or more pilots and an

§121.487

additional flight crewmember. It shall
also provide adequate sleeping quarters
on the airplane whenever a pilot is
scheduled to fly more than 12 hours
during any 24 consecutive hours.

(b) The certificate holder conducting
flag operations shall give each pilot,
upon return to his base from any flight
or series of flights, a rest period that is
at least twice the total number of
hours he flew since the last rest period
at his base. During the rest period re-
quired by this paragraph, the air car-
rier may not require him to perform
any duty for it. If the required rest pe-
riod is more than seven days, that part
of the rest period in excess of seven
days may be given at any time before
the pilot is again scheduled for flight
duty on any route.

(c) No pilot may fly as a flight crew-
member more than—

(1) 350 hours during any 90 consecu-
tive days; or

(2) 1,000 hours during any 12-calendar-
month period.

[Doc. No. 6258, 29 FR 19217, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2612, Jan. 26, 1996]

§121.487 Flight time limitations: Pilots
not regularly assigned.

(a) Except as provided in paragraphs
(b) through (e) of this section, a pilot
who is not regularly assigned as a
flight crewmember for an entire cal-
endar month under §121.483 or 121.485
may not fly more than 100 hours in any
30 consecutive days.

(b) The monthly flight time limita-
tions for a pilot who is scheduled for
duty aloft for more than 20 hours in
two-pilot crews in any calendar month,
or whose assignment in such a crew is
interrupted more than once in that cal-
endar month by assignment to a crew
consisting of two or more pilots and an
additional flight crewmember, are
those set forth in §121.481.

(c) Except for a pilot covered by para-
graph (b) of this section, the monthly
and quarterly flight time limitations
for a pilot who is scheduled for duty
aloft for more than 20 hours in two-
pilot and additional flight crewmember
crews in any calendar month, or whose
assignment in such a crew is inter-
rupted more than once in that calendar
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month by assignment to a crew con-
sisting of three pilots and additional
flight crewmember, are those set forth
in §121.483.

(d) The quarterly flight time limita-
tions for a pilot to whom paragraphs
(b) and (c) of this section do not apply
and who is scheduled for duty aloft for
a total of not more than 20 hours with-
in any calendar month in two-pilot
crews (with or without additional
flight crewmembers) are those set forth
in §121.485.

(e) The monthly and quarterly flight
time limitations for a pilot assigned to
each of two-pilot, two-pilot and addi-
tional flight crewmember, and three-
pilot and additional flight crewmember
crews in a given calendar month, and
who is not subject to paragraph (b), (c),
or (d) of this section, are those set
forth in §121.483.

[Doc. No. 6258, 29 FR 19217, Dec. 31, 1964;
Amdt. 121-3, 30 FR 3639, Mar. 19, 1965, as
amended by Amdt. 121-137, 42 FR 43973, Sept.
1, 1977]

§121.489 Flight time limitations: Other
commercial flying.

No pilot that is employed as a pilot
by a certificate holder conducting flag
operations may do any other commer-
cial flying if that commercial flying
plus his flying in air transportation
will exceed any flight time limitation
in this part.

[Doc. No. 28154, 61 FR 2612, Jan. 26, 1996]

§121.491 Flight time limitations:
Deadhead transportation.

Time spent in deadhead transpor-
tation to or from duty assignment is
not considered to be a part of a rest pe-
riod.

§121.493 Flight time limitations:
Flight engineers and flight naviga-
tors.

(a) In any operation in which one
flight engineer or flight navigator is
required, the flight time limitations in
§121.483 apply to that flight engineer or
flight navigator.

(b) In any operation in which more
than one flight engineer or flight navi-
gator is required, the flight time limi-
tations in §121.485 apply to those flight
engineers or flight navigators.
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Subpart S—Flight Time Limitations:
Supplemental Operations

SOURCE: Docket No. 6258, 29 FR 19218, Dec.
31, 1964; 30 FR 3639, Mar. 19, 1965, unless oth-
erwise noted.

§121.500 Applicability.

This subpart prescribes flight time
limitations and rest requirements for
supplemental operations, except that
certificate holders conducting oper-
ations with airplanes having a pas-
senger seat configuration of 30 seats or
fewer, excluding each crewmember
seat, and a payload capacity of 7,500
pounds or less, may comply with the
applicable requirements of §§135.261
through 135.273 of this chapter.

[Doc. No. 28154, 60 FR 65934, Dec. 20, 1995]

§121.503 Flight time limitations: Pi-
lots: airplanes.

(a) A certificate holder conducting
supplemental operations may schedule
a pilot to fly in an airplane for eight
hours or less during any 24 consecutive
hours without a rest period during
those eight hours.

(b) Each pilot who has flown more
than eight hours during any 24 con-
secutive hours must be given at least
16 hours of rest before being assigned
to any duty with the certificate holder.

(c) Each certificate holder con-
ducting supplemental operations shall
relieve each pilot from all duty for at
least 24 consecutive hours at least once
during any seven consecutive days.

(d) No pilot may fly as a crewmember
in air transportation more than 100
hours during any 30 consecutive days.

(e) No pilot may fly as a crewmember
in air transportation more than 1,000
hours during any calendar year.

(f) Notwithstanding paragraph (a) of
this section, the certificate holder
may, in conducting a transcontinental
nonstop flight, schedule a flight crew-
member for more than eight but not
more than 10 hours of continuous duty
aloft without an intervening rest pe-
riod, if—

(1) The flight is in an airplane with a
pressurization system that is operative
at the beginning of the flight;

(2) The flight crew consists of at least
two pilots and a flight engineer; and
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(3) The certificate holder uses, in
conducting the operation, an air/
ground communication service that is
independent of systems operated by the
United States, and a dispatch organiza-
tion, both of which are approved by the
Administrator as adequate to serve the
terminal points concerned.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]

§121.505 Flight time limitations: Two
pilot crews: airplanes.

(a) If a certificate holder conducting
supplemental operations schedules a
pilot to fly more than eight hours dur-
ing any 24 consecutive hours, it shall
give him an intervening rest period at
or before the end of eight scheduled
hours of flight duty. This rest period
must be at least twice the number of
hours flown since the preceding rest pe-
riod, but not less than eight hours. The
certificate holder conducting supple-
mental operations shall relieve that
pilot of all duty with it during that
rest period.

(b) No pilot of an airplane that has a
crew of two pilots may be on duty for
more than 16 hours during any 24 con-
secutive hours.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]

§121.507 Flight time limitations: Three
pilot crews: airplanes.

(a) No certificate holder conducting
supplemental operations may schedule
a pilot—

(1) For flight deck duty in an air-
plane that has a crew of three pilots for
more than eight hours in any 24 con-
secutive hours; or

(2) To be aloft in an airplane that has
a crew of three pilot for more than 12
hours in any 24 consecutive hours.

(b) No pilot of an airplane that has a
crew of three pilots may be on duty for
more than 18 hours in any 24 consecu-
tive hours.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]

§121.513

§121.509 Flight time limitations: Four
pilot crews: airplanes.

(a) No certificate holder conducting
supplemental operations may schedule
a pilot—

(1) For flight deck duty in an air-
plane that has a crew of four pilots for
more than eight hours in any 24 con-
secutive hours; or

(2) To be aloft in an airplane that has
a crew of four pilots for more than 16
hours in any 24 consecutive hours.

(b) No pilot of an airplane that has a
crew of four pilots may be on duty for
more than 20 hours in any 24 consecu-
tive hours.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]

§121.511 Flight time limitations:
Flight engineers: airplanes.

(a) In any operation in which one
flight engineer is serving the flight
time limitations in §§121.503 and 121.505
apply to that flight engineer.

(b) In any operation in which more
than one flight engineer is serving and
the flight crew contains more than two
pilots the flight time limitations in
§121.509 apply in place of those in
§121.505.

§121.513 Flight time limitations: Over-
seas and international operations:
airplanes.

In place of the flight time limita-
tions in §§121.503 through 121.511, a cer-
tificate holder conducting supple-
mental operations may elect to comply
with the flight time limitations of
§§121.515 and 121.521 through 121.525 for
operations conducted—

(a) Between a place in the 48 contig-
uous States and the District of Colum-
bia, or Alaska, and any place outside
thereof;

(b) Between any two places outside
the 48 contiguous States, the District
of Columbia, and Alaska; or

(c) Between two places within the
State of Alaska or the State of Hawaii.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]
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§121.515 Flight time limitations: All
airmen: airplanes.

No airman may be aloft as a flight
crewmember more than 1,000 hours in
any 12-calendar-month period.

§121.517 Flight time limitations: Other
commercial flying: airplanes.

No airman who is employed by a cer-
tificate holder conducting supple-
mental operations may do any other
commercial flying, if that commercial
flying plus his flying in operations
under this part will exceed any flight
time limitation in this part.

[Doc. No. 28154, 61 FR 2613, Jan. 26, 1996]

§121.519 Flight time limitations:
Deadhead transportation: airplanes.

Time spent by an airman in deadhead
transportation to or from a duty as-
signment is not considered to be part
of any rest period.

§121.521 Flight time limitations: Crew
of two pilots and one additional air-
man as required.

(a) No certificate holder conducting
supplemental operations may schedule
an airman to be aloft as a member of
the flight crew in an airplane that has
a crew of two pilots and at least one
additional flight crewmember for more
than 12 hours during any 24 consecutive
hours.

(b) If an airman has been aloft as a
member of a flight crew for 20 or more
hours during any 48 consecutive hours
or 24 or more hours during any 72 con-
secutive hours, he must be given at
least 18 hours of rest before being as-
signed to any duty with the certificate
holder. In any case, he must be relieved
of all duty for at least 24 consecutive
hours during any seven consecutive
days.

(c) No airman may be aloft as a flight
crewmember more than—

(1) 120 hours during any 30 consecu-
tive days; or

(2) 300 hours during any 90 consecu-
tive days.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964, as

amended by Amdt. 121-17, 31 FR 1147, Jan. 28,
1966; Amdt. 121-253, 61 FR 2613, Jan. 26, 1996]
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§121.523 Flight time limitations: Crew
of three or more pilots and addi-
tional airmen as required.

(a) No certificate holder conducting
supplemental operations may schedule
an airman for flight deck duty as a
flight engineer, or navigator in a crew
of three or more pilots and additional
airmen for a total of more than 12
hours during any 24 consecutive hours.

(b) Bach certificate holder con-
ducting supplemental operations shall
schedule its flight hours to provide
adequate rest periods on the ground for
each airman who is away from his prin-
cipal operations base. It shall also pro-
vide adequate sleeping quarters on the
airplane whenever an airman is sched-
uled to be aloft as a flight crewmember
for more than 12 hours during any 24
consecutive hours.

(c) No certificate holder conducting
supplemental operations may schedule
any flight crewmember to be on contin-
uous duty for more than 30 hours. Such
a crewmember is considered to be on
continuous duty from the time he re-
ports for duty until the time he is re-
leased from duty for a rest period of at
least 10 hours on the ground. If a flight
crewmember is on continuous duty for
more than 24 hours (whether scheduled
or not) duty any scheduled duty period,
he must be given at least 16 hours for
rest on the ground after completing the
last flight scheduled for that scheduled
duty period before being assigned any
further flight duty.

(d) If a flight crewmember is required
to engage in deadhead transportation
for more than four hours before begin-
ning flight duty, one half of the time
spent in deadhead transportation must
be treated as duty time for the purpose
of complying with duty time limita-
tions, unless he is given at least 10
hours of rest on the ground before
being assigned to flight duty.

(e) Each certificate holder con-
ducting supplemental operations shall
give each airman, upon return to his
operations base from any flight or se-
ries of flights, a rest period that is at
least twice the total number of hours
he was aloft as a flight crewmember
since the last rest period at his base,
before assigning him to any further
duty. If the required rest period is
more than seven days, that part of the
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rest period that is more than seven
days may be given at any time before
the pilot is again scheduled for flight
duty.

(f) No airman may be aloft as a flight
crewmember for more than 350 hours in
any 90 consecutive days.

[Doc. No. 6258, 29 FR 19218, Dec. 31, 1964; 30
FR 3639, Mar. 19, 1965, as amended by Amdt.
121-253, 61 FR 2613, Jan. 26, 1996]

§121.525 Flight time limitations: Pilots
serving in more than one kind of
flight crew.

(a) This section applies to each pilot
assigned during any 30 consecutive
days to more than one type of flight
crew.

(b) The flight time limitations for a
pilot who is scheduled for duty aloft for
more than 20 hours in two-pilot crews
in 30 consecutive days, or whose assign-
ment in such a crew is interrupted
more than once in any 30 consecutive
days by assignment to a crew of two or
more pilots and an additional flight
crewmember, are those listed in
§§121.503 through 121.509, as appro-
priate.

(c) Except for a pilot covered by para-
graph (b) of this section, the flight
time limitations for a pilot scheduled
for duty aloft for more than 20 hours in
two-pilot and additional flight crew-
member crews in 30 consecutive days or
whose assignment in such a crew is in-
terrupted more than once in any 30
consecutive days by assignment to a
crew consisting of three pilots and an
additional flight crewmember, are
those set forth in §121.521.

(d) The flight time limitations for a
pilot to whom paragraphs (b) and (c) of
this section do not apply, and who is
scheduled for duty aloft for a total of
not more than 20 hours within 30 con-
secutive days in two-pilot crews (with
or without additional flight crew-
members) are those set forth in
§121.523.

(e) The flight time limitations for a
pilot assigned to each of two-pilot,
two-pilot and additional flight crew-
member, and three-pilot and additional
flight crewmember crews in 30 consecu-
tive days, and who is not subject to
paragraph (b), (¢), or (d) of this section,
are those listed in §121.523.

§121.535
Subpart T—Flight Operations

SOURCE: Docket No. 6258, 29 FR 19219, Dec.
31, 1964, unless otherwise noted.

§121.531 Applicability.

This subpart prescribes requirements
for flight operations applicable to all
certificate holders, except where other-
wise specified.

§121.533 Responsibility for  oper-
ational control: Domestic oper-
ations.

(a) Each certificate holder con-
ducting domestic operations is respon-
sible for operational control.

(b) The pilot in command and the air-
craft dispatcher are jointly responsible
for the preflight planning, delay, and
dispatch release of a flight in compli-
ance with this chapter and operations
specifications.

(c) The aircraft dispatcher is respon-
sible for—

(1) Monitoring the progress of each
flight;

(2) Issuing necessary information for
the safety of the flight; and

(3) Cancelling or redispatching a
flight if, in his opinion or the opinion
of the pilot in command, the flight can-
not operate or continue to operate
safely as planned or released.

(d) Each pilot in command of an air-
craft is, during flight time, in com-
mand of the aircraft and crew and is re-
sponsible for the safety of the pas-
sengers, crewmembers, cargo, and air-
plane.

(e) Bach pilot in command has full
control and authority in the operation
of the aircraft, without limitation,
over other crewmembers and their du-
ties during flight time, whether or not
he holds valid certificates authorizing
him to perform the duties of those
crewmembers.

[Doc. No. 6258, 29 FR 19219, Dec. 31, 1964, as
amended by Amdt. 121-253, 61 FR 2613, Jan.
26, 1996]

§121.535 Responsibility for oper-
ational control: Flag operations.

(a) EBEach certificate holder con-
ducting flag operations is responsible
for operational control.

(b) The pilot in command and the air-
craft dispatcher are jointly responsible
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SOURCE: Doc. No. FAA-2009-0140, 76 FR
7486, Feb. 10, 2011, unless otherwise noted.

§110.1 Applicability.

This part governs all operations con-
ducted under subchapter G of this
chapter.

§110.2 Definitions

For the purpose of this subchapter,
the term—

All-cargo operation means any oper-
ation for compensation or hire that is
other than a passenger-carrying oper-
ation or, if passengers are carried, they
are only those specified in §121.583(a) or
§135.85 of this chapter.

Certificate-holding district office means
the Flight Standards District Office
that has responsibility for admin-
istering the certificate and is charged
with the overall inspection of the cer-
tificate holder’s operations.

Commercial air tour means a flight
conducted for compensation or hire in
an airplane or helicopter where a pur-
pose of the flight is sightseeing. The
FAA may consider the following fac-
tors in determining whether a flight is
a commercial air tour:

(1) Whether there was a holding out
to the public of willingness to conduct
a sightseeing flight for compensation
or hire;

(2) Whether the person offering the
flight provided a narrative that re-
ferred to areas or points of interest on
the surface below the route of the
flight;

(3) The area of operation;

(4) How often the person offering the
flight conducts such flights;

(5) The route of flight;

CERTIFICATION AND OPER-

(6) The inclusion of sightseeing
flights as part of any travel arrange-
ment package;

(7) Whether the flight in question
would have been canceled based on
poor visibility of the surface below the
route of the flight; and

(8) Any other factors that the FAA
considers appropriate.

Commuter operation means any sched-
uled operation conducted by any per-
son operating one of the following
types of aircraft with a frequency of
operations of at least five round trips
per week on at least one route between
two or more points according to the
published flight schedules:

(1) Airplanes, other than turbojet-
powered airplanes, having a maximum
passenger-seat configuration of 9 seats
or less, excluding each crewmember
seat, and a maximum payload capacity
of 7,600 pounds or less; or

(2) Rotorcraft.

Direct air carrier means a person who
provides or offers to provide air trans-
portation and who has control over the
operational functions performed in pro-
viding that transportation.

DOD commercial air carrier evaluator
means a qualified Air Mobility Com-
mand, Survey and Analysis Office
cockpit evaluator performing the du-
ties specified in Public Law 99-661 when
the evaluator is flying on an air carrier
that is contracted or pursuing a con-
tract with the U.S. Department of De-
fense (DOD).

Domestic operation means any sched-
uled operation conducted by any per-
son operating any airplane described in
paragraph (1) of this definition at loca-
tions described in paragraph (2) of this
definition:

(1) Airplanes:

(i) Turbojet-powered airplanes;

(ii) Airplanes having a passenger-seat
configuration of more than 9 passenger
seats, excluding each crewmember
seat; or

(iii) Airplanes having a payload ca-
pacity of more than 7,500 pounds.

(2) Locations:
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(i) Between any points within the 48
contiguous States of the United States
or the District of Columbia; or

(ii) Operations solely within the 48
contiguous States of the United States
or the District of Columbia; or

(iii) Operations entirely within any
State, territory, or possession of the
United States; or

(iv) When specifically authorized by
the Administrator, operations between
any point within the 48 contiguous
States of the United States or the Dis-
trict of Columbia and any specifically
authorized point located outside the 48
contiguous States of the United States
or the District of Columbia.

Empty weight means the weight of the
airframe, engines, propellers, rotors,
and fixed equipment. Empty weight ex-
cludes the weight of the crew and pay-
load, but includes the weight of all
fixed ballast, unusable fuel supply, un-
drainable oil, total quantity of engine
coolant, and total quantity of hydrau-
lic fluid.

Flag operation means any scheduled
operation conducted by any person op-
erating any airplane described in para-
graph (1) of this definition at the loca-
tions described in paragraph (2) of this
definition:

(1) Airplanes:

(i) Turbojet-powered airplanes;

(ii) Airplanes having a passenger-seat
configuration of more than 9 passenger
seats, excluding each crewmember
seat; or

(iii) Airplanes having a payload ca-
pacity of more than 7,500 pounds.

(2) Locations:

(i) Between any point within the
State of Alaska or the State of Hawaii
or any territory or possession of the
United States and any point outside
the State of Alaska or the State of Ha-
waii or any territory or possession of
the United States, respectively; or

(ii) Between any point within the 48
contiguous States of the United States
or the District of Columbia and any
point outside the 48 contiguous States
of the United States and the District of
Columbia.

(iii) Between any point outside the
U.S. and another point outside the U.S.

Justifiable aircraft equipment means
any equipment necessary for the oper-
ation of the aircraft. It does not in-
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clude equipment or ballast specifically
installed, permanently or otherwise,
for the purpose of altering the empty
weight of an aircraft to meet the max-
imum payload capacity.

Kind of operation means one of the
various operations a certificate holder
is authorized to conduct, as specified in
its operations specifications, i.e., do-
mestic, flag, supplemental, commuter,
or on-demand operations.

Mazximum payload capacity means:

(1) For an aircraft for which a max-
imum zero fuel weight is prescribed in
FAA technical specifications, the max-
imum zero fuel weight, less empty
weight, less all justifiable aircraft
equipment, and less the operating load
(consisting of minimum flightcrew,
foods and beverages, and supplies and
equipment related to foods and bev-
erages, but not including disposable
fuel or oil).

(2) For all other aircraft, the max-
imum certificated takeoff weight of an
aircraft, less the empty weight, less all
justifiable aircraft equipment, and less
the operating load (consisting of min-
imum fuel load, oil, and flightcrew).
The allowance for the weight of the
crew, oil, and fuel is as follows:

(i) Crew—for each crewmember re-
quired by the Federal Aviation Regula-
tions—

(A) For male flightcrew members—
180 pounds.

(B) For female flightcrew members—
140 pounds.

(C) For male flight attendants—180
pounds.

(D) For female flight attendants—130
pounds.

(E) For flight attendants not identi-
fied by gender—140 pounds.

(ii) 0il—350 pounds or the oil capac-
ity as specified on the Type Certificate
Data Sheet.

(iii) Fuel—the minimum weight of
fuel required by the applicable Federal
Aviation Regulations for a flight be-
tween domestic points 174 nautical
miles apart under VFR weather condi-
tions that does not involve extended
overwater operations.

Maximum zero fuel weight means the
maximum permissible weight of an air-
craft with no disposable fuel or oil. The
zero fuel weight figure may be found in
either the aircraft type certificate data
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sheet, the approved Aircraft Flight
Manual, or both.

Noncommon carriage means an air-
craft operation for compensation or
hire that does not involve a holding
out to others.

On-demand operation means any oper-
ation for compensation or hire that is
one of the following:

(1) Passenger-carrying operations
conducted as a public charter under
part 380 of this chapter or any oper-
ations in which the departure time, de-
parture location, and arrival location
are specifically negotiated with the
customer or the customer’s representa-
tive that are any of the following types
of operations:

(i) Common carriage operations con-
ducted with airplanes, including tur-
bojet-powered airplanes, having a pas-
senger-seat configuration of 30 seats or
fewer, excluding each crewmember
seat, and a payload capacity of 7,500
pounds or less, except that operations
using a specific airplane that is also
used in domestic or flag operations and
that is so listed in the operations speci-
fications as required by §119.49(a)(4) of
this chapter for those operations are
considered supplemental operations;

(ii) Noncommon or private carriage
operations conducted with airplanes
having a passenger-seat configuration
of less than 20 seats, excluding each
crewmember seat, and a payload capac-
ity of less than 6,000 pounds; or

(iii) Any rotorcraft operation.

(2) Scheduled passenger-carrying op-
erations conducted with one of the fol-
lowing types of aircraft with a fre-
quency of operations of less than five
round trips per week on at least one
route between two or more points ac-
cording to the published flight sched-
ules:

(i) Airplanes, other than turbojet
powered airplanes, having a maximum
passenger-seat configuration of 9 seats
or less, excluding each crewmember
seat, and a maximum payload capacity
of 7,600 pounds or less; or

(ii) Rotorcraft.

(3) All-cargo operations conducted
with airplanes having a payload capac-
ity of 7,600 pounds or less, or with
rotorcraft.

Passenger-carrying operation means
any aircraft operation carrying any
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person, unless the only persons on the
aircraft are those identified in
§§121.583(a) or 135.85 of this chapter, as
applicable. An aircraft used in a pas-
senger-carrying operation may also
carry cargo or mail in addition to pas-
sengers.

Principal base of operations means the
primary operating location of a certifi-
cate holder as established by the cer-
tificate holder.

Provisional airport means an airport
approved by the Administrator for use
by a certificate holder for the purpose
of providing service to a community
when the regular airport used by the
certificate holder is not available.

Regular airport means an airport used
by a certificate holder in scheduled op-
erations and listed in its operations
specifications.

Scheduled operation means any com-
mon carriage passenger-carrying oper-
ation for compensation or hire con-
ducted by an air carrier or commercial
operator for which the certificate hold-
er or its representative offers in ad-
vance the departure location, depar-
ture time, and arrival location. It does
not include any passenger-carrying op-
eration that is conducted as a public
charter operation under part 380 of this
chapter.

Supplemental operation means any
common carriage operation for com-
pensation or hire conducted with any
airplane described in paragraph (1) of
this definition that is a type of oper-
ation described in paragraph (2) of this
definition:

(1) Airplanes:

(i) Airplanes having a passenger-seat
configuration of more than 30 seats, ex-
cluding each crewmember seat;

(ii) Airplanes having a payload ca-
pacity of more than 7,500 pounds; or

(iii) Each propeller-powered airplane
having a passenger-seat configuration
of more than 9 seats and less than 31
seats, excluding each crewmember
seat, that is also used in domestic or
flag operations and that is so listed in
the operations specifications as re-
quired by §119.49(a)(4) of this chapter
for those operations; or

(iv) Each turbojet powered airplane
having a passenger seat configuration
of 1 or more and less than 31 seats, ex-
cluding each crewmember seat, that is
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also used in domestic or flag operations
and that is so listed in the operations

specifications as required by
§119.49(a)(4) of this chapter for those
operations.

(2) Types of operation:

(i) Operations for which the depar-
ture time, departure location, and ar-
rival location are specifically nego-
tiated with the customer or the cus-
tomer’s representative;

(ii) All-cargo operations; or

(iii) Passenger-carrying public char-
ter operations conducted under part 380
of this chapter.

Wet lease means any leasing arrange-
ment whereby a person agrees to pro-
vide an entire aircraft and at least one
crewmember. A wet lease does not in-
clude a code-sharing arrangement.

When common carriage is not involved
or operations not involving common car-
riage means any of the following:

(1) Noncommon carriage.

(2) Operations in which persons or
cargo are transported without com-
pensation or hire.

(3) Operations not involving the
transportation of persons or cargo.

(4) Private carriage.

Years in service means the calendar
time elapsed since an aircraft was
issued its first U.S. or first foreign air-
worthiness certificate.

PARTS 111-118 [RESERVED]

PART 119—CERTIFICATION: AIR
CARRIERS AND COMMERCIAL
OPERATORS

Subpart A—General

Sec.

119.1 Applicability.

119.3 [Reserved]

119.5 Certifications, authorizations, and
prohibitions.

119.7 Operations specifications.

119.9 Use of business names.

Subpart B—Applicability of Operating Re-
quirements to Different Kinds of Oper-
ations Under Parts 121, 125, and 135 of
This Chapter

119.21 Commercial operators engaged in
intrastate common carriage and direct
air carriers.

119.23 Operators engaged in passenger-car-
rying operations, cargo operations, or
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both with airplanes when common car-
riage is not involved.

119.25 Rotorcraft operations: Direct air car-
riers and commercial operators.

Subpart C—Certification, Operations Spec-
ifications, and Certain Other Require-
ments for Operations Conducted
Under Part 121 or Part 135 of This
Chapter

119.31 Applicability.

119.33 General requirements.

119.35 Certificate application requirements
for all operators.

119.36 Additional certificate application re-
quirements for commercial operators.
119.37 Contents of an Air Carrier Certificate

or Operating Certificate.

119.39 Issuing or denying a certificate.

119.41 Amending a certificate.

119.43 Certificate holder’s duty to maintain
operations specifications.

119.45 [Reserved]

119.47 Maintaining a principal base of oper-
ations, main operations base, and main
maintenance base; change of address.

119.49 Contents of operations specifications.

119.51 Amending operations specifications.

119.563 Wet leasing of aircraft and other ar-
rangements for transportation by air.

119.55 Obtaining deviation authority to per-
form operations under a U.S. military
contract.

119.57 Obtaining deviation authority to per-
form an emergency operation.

119.59 Conducting tests and inspections.

119.61 Duration and surrender of certificate
and operations specifications.

119.63 Recency of operation.

119.66 Management personnel required for
operations conducted under part 121 of
this chapter.

119.67 Management personnel: Qualifica-
tions for operations conducted under
part 121 of this chapter.

119.69 Management personnel required for
operations conducted under part 135 of
this chapter.

119.71 Management personnel: Qualifica-
tions for operations conducted under
part 135 of this chapter.

119.73 Employment of former FAA employ-
ees.

AUTHORITY: 49 U.S.C. 106(g), 1153, 40101,
40102, 40103, 40113, 44105, 44106, 44111, 44701-
44717, 44722, 44901, 44903, 44904, 44906, 44912,
44914, 44936, 44938, 46103, 46105.

SOURCE: Doc. No. 28154, 60 FR 65913, Dec. 20,
1995, unless otherwise noted.
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also used in domestic or flag operations
and that is so listed in the operations

specifications as required by
§119.49(a)(4) of this chapter for those
operations.

(2) Types of operation:

(i) Operations for which the depar-
ture time, departure location, and ar-
rival location are specifically nego-
tiated with the customer or the cus-
tomer’s representative;

(ii) All-cargo operations; or

(iii) Passenger-carrying public char-
ter operations conducted under part 380
of this chapter.

Wet lease means any leasing arrange-
ment whereby a person agrees to pro-
vide an entire aircraft and at least one
crewmember. A wet lease does not in-
clude a code-sharing arrangement.

When common carriage is not involved
or operations not involving common car-
riage means any of the following:

(1) Noncommon carriage.

(2) Operations in which persons or
cargo are transported without com-
pensation or hire.

(3) Operations not involving the
transportation of persons or cargo.

(4) Private carriage.

Years in service means the calendar
time elapsed since an aircraft was
issued its first U.S. or first foreign air-
worthiness certificate.

PARTS 111-116 [RESERVED]

PART 117—FLIGHT AND DUTY LIMI-
TATIONS AND REST REQUIRE-
MENTS: FLIGHTCREW MEMBERS
(EFF. 1-4-14)

Sec.

117.1 Applicability.

117.3 Definitions.

117.5 Fitness for duty.

117.7 Fatigue risk management system.

117.9 Fatigue education and awareness
training program.

117.11 Flight time limitation.

117.13 Flight duty period: Unaugmented op-
erations.

117.15 Flight duty period: Split duty.

117.17 Flight duty ©period: Augmented
flightcrew.

117.19 Flight duty period extensions.

117.21 Reserve status.

117.23 Cumulative limitations.

117.25 Rest period.

117.27 Consecutive nighttime operations.
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117.29 Emergency and government spon-
sored operations.

TABLE A TO PART 117—MAXIMUM FLIGHT TIME
LIMITS FOR UNAUGMENTED OPERATIONS
TABLE B TO PART 117—FLIGHT DUTY PERIOD:

UNAUGMENTED OPERATIONS
TABLE C TO PART 117—FLIGHT DUTY PERIOD:
AUGMENTED OPERATIONS

AUTHORITY: 49 U.S.C. 106(g), 40113, 40119,
44101, 44701-44702, 44705, 44709-44711, 44713,
44716-44717, 44722, 46901, 44903-44904, 44912,
46105.

SOURCE: Doc. No. FAA-2009-1093, 77 FR 398,
Jan. 4, 2012, unless otherwise noted.

EFFECTIVE DATE NOTE: By Doc. No. FAA-
2009-1093, 77 FR 398, Jan. 4, 2012, part 117 was
added, effective Jan. 14, 2014. By Amdt. 117-
1A, 77 FR 28764, May 16, 2012, the effective
date was corrected to be Jan. 4, 2014.

§117.1 Applicability.

(a) This part prescribes flight and
duty limitations and rest requirements
for all flightcrew members and certifi-
cate holders conducting passenger op-
erations under part 121 of this chapter.

(b) This part applies to all operations
directed by part 121 certificate holders
under part 91, other than subpart K, of
this chapter if any segment is con-
ducted as a domestic passenger, flag
passenger, or supplemental passenger
operation.

(c) This part applies to all flightcrew
members when participating in an op-
eration under part 91, other than sub-
part K of this chapter, on behalf of the
part 121 certificate holder if any flight
segment is conducted as a domestic
passenger, flag passenger, or supple-
mental passenger operation

(d) Notwithstanding paragraphs (a),
(b) and (c) of this section, a certificate
holder may conduct under part 117 its
part 121 operations pursuant to 121.470,
121.480, or 121.500.

§117.3 Definitions.

In addition to the definitions in §§1.1
and 110.2 of this chapter, the following
definitions apply to this part. In the
event there is a conflict in definitions,
the definitions in this part control.

Acclimated means a condition in
which a flightcrew member has been in
a theater for 72 hours or has been given
at least 36 consecutive hours free from
duty.

Airport/standby reserve means a de-
fined duty period during which a

60



Federal Aviation Administration, DOT

flightcrew member is required by a cer-
tificate holder to be at an airport for a
possible assignment.

Augmented flightcrew means a
flightcrew that has more than the min-
imum number of flightcrew members
required by the airplane type certifi-
cate to operate the aircraft to allow a
flightcrew member to be replaced by
another qualified flightcrew member
for in-flight rest.

Calendar day means a 24-hour period
from 0000 through 2359 using Coordi-
nated Universal Time or local time.

Certificate holder means a person who
holds or is required to hold an air car-
rier certificate or operating certificate
issued under part 119 of this chapter.

Deadhead transportation means trans-
portation of a flightcrew member as a
passenger or non-operating flightcrew
member, by any mode of transpor-
tation, as required by a certificate
holder, excluding transportation to or
from a suitable accommodation. All
time spent in deadhead transportation
is duty and is not rest. For purposes of
determining the maximum flight duty
period in Table B of this part, deadhead
transportation is not considered a
flight segment.

Duty means any task that a
flightcrew member performs as re-
quired by the certificate holder, includ-
ing but not limited to flight duty pe-
riod, flight duty, pre- and post-flight
duties, administrative work, training,
deadhead transportation, aircraft posi-
tioning on the ground, aircraft loading,
and aircraft servicing.

Fatigue means a physiological state
of reduced mental or physical perform-
ance capability resulting from lack of
sleep or increased physical activity
that can reduce a flightcrew member’s
alertness and ability to safely operate
an aircraft or perform safety-related
duties.

Fatigue risk  management  system
(FRMS) means a management system
for a certificate holder to use to miti-
gate the effects of fatigue in its par-
ticular operations. It is a data-driven
process and a systematic method used
to continuously monitor and manage
safety risks associated with fatigue-re-
lated error.

Fit for duty means physiologically
and mentally prepared and capable of
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performing assigned duties at the high-
est degree of safety.

Flight duty period (FDP) means a pe-
riod that begins when a flightcrew
member is required to report for duty
with the intention of conducting a
flight, a series of flights, or positioning
or ferrying flights, and ends when the
aircraft is parked after the last flight
and there is no intention for further
aircraft movement by the same
flightcrew member. A flight duty pe-
riod includes the duties performed by
the flightcrew member on behalf of the
certificate holder that occur before a
flight segment or between flight seg-
ments without a required intervening
rest period. Examples of tasks that are
part of the flight duty period include
deadhead transportation, training con-
ducted in an aircraft or flight simu-
lator, and airport/standby reserve, if
the above tasks occur before a flight
segment or between flight segments
without an intervening required rest
period.

Home base means the location des-
ignated by a certificate holder where a
flightcrew member normally begins
and ends his or her duty periods.

Lineholder means a flightcrew mem-
ber who has an assigned flight duty pe-
riod and is not acting as a reserve
flightcrew member.

Long-call reserve means that, prior to
beginning the rest period required by
§117.25, the flightcrew member is noti-
fied by the certificate holder to report
for a flight duty period following the
completion of the rest period.

Physiological night’s rest means 10
hours of rest that encompasses the
hours of 0100 and 0700 at the flightcrew
member’s home base, unless the indi-
vidual has acclimated to a different
theater. If the flightcrew member has
acclimated to a different theater, the
rest must encompass the hours of 0100
and 0700 at the acclimated location.

Report time means the time that the
certificate holder requires a flightcrew
member to report for an assignment.

Reserve availability period means a
duty period during which a certificate
holder requires a flightcrew member on
short call reserve to be available to re-
ceive an assignment for a flight duty
period.
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Reserve flightcrew member means a
flightcrew member who a certificate
holder requires to be available to re-
ceive an assignment for duty.

Rest facility means a bunk or seat ac-
commodation installed in an aircraft
that provides a flightcrew member
with a sleep opportunity.

(1) Class 1 rest facility means a bunk
or other surface that allows for a flat
sleeping position and is located sepa-
rate from both the flight deck and pas-
senger cabin in an area that is tem-
perature-controlled, allows the
flightcrew member to control light,
and provides isolation from noise and
disturbance.

(2) Class 2 rest facility means a seat in
an aircraft cabin that allows for a flat
or near flat sleeping position; is sepa-
rated from passengers by a minimum of
a curtain to provide darkness and some
sound mitigation; and is reasonably
free from disturbance by passengers or
flightcrew members.

(3) Class 3 rest facility means a seat in
an aircraft cabin or flight deck that re-
clines at least 40 degrees and provides
leg and foot support.

Rest period means a continuous period
determined prospectively during which
the flightcrew member is free from all
restraint by the certificate holder, in-
cluding freedom from present responsi-
bility for work should the occasion
arise.

Scheduled means to appoint, assign,
or designate for a fixed time.

Short-call reserve means a period of
time in which a flightcrew member is
assigned to a reserve availability pe-
riod.

Split duty means a flight duty period
that has a scheduled break in duty that
is less than a required rest period.

Suitable accommodation means a tem-
perature-controlled facility with sound
mitigation and the ability to control
light that provides a flightcrew mem-
ber with the ability to sleep either in a
bed, bunk or in a chair that allows for
flat or near flat sleeping position. Suit-
able accommodation only applies to
ground facilities and does not apply to
aircraft onboard rest facilities.

Theater means a geographical area in
which the distance between the
flightcrew member’s flight duty period
departure point and arrival point dif-
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fers by no more than 60 degrees lon-
gitude.

Unforeseen operational circumstance
means an unplanned event of insuffi-
cient duration to allow for adjustments
to schedules, including unforecast
weather, equipment malfunction, or air
traffic delay that is not reasonably ex-
pected.

Window of circadian low means a pe-
riod of maximum sleepiness that oc-
curs between 0200 and 0559 during a
physiological night.

[Doc. No. FAA-2009-1093, 77 FR 398, Jan. 4,
2012; Amdt. 117-1A, 77 FR 28764, May 16, 2012]

§117.5 Fitness for duty.

(a) Each flightcrew member must re-
port for any flight duty period rested
and prepared to perform his or her as-
signed duties.

(b) No certificate holder may assign
and no flightcrew member may accept
assignment to a flight duty period if
the flightcrew member has reported for
a flight duty period too fatigued to
safely perform his or her assigned du-
ties.

(c) No certificate holder may permit
a flightcrew member to continue a
flight duty period if the flightcrew
member has reported him or herself too
fatigued to continue the assigned flight
duty period.

(d) As part of the dispatch or flight
release, as applicable, each flightcrew
member must affirmatively state he or
she is fit for duty prior to commencing
flight.

§117.7 Fatigue risk management sys-
tem.

(a) No certificate holder may exceed
any provision of this part unless ap-
proved by the FAA under a Fatigue
Risk Management System that pro-
vides at least an equivalent level of
safety against fatigue-related acci-
dents or incidents as the other provi-
sions of this part.

(b) The Fatigue Risk Management
System must include:

(1) A fatigue risk management pol-
icy.

(2) An education and awareness train-
ing program.

(3) A fatigue reporting system.

4 A system for monitoring
flightcrew fatigue.
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(5) An incident reporting process.
(6) A performance evaluation.

§117.9 Fatigue education and aware-
ness training program.

(a) Bach certificate holder must de-
velop and implement an education and
awareness training program, approved
by the Administrator. This program
must provide annual education and
awareness training to all employees of
the certificate holder responsible for
administering the provisions of this
rule including flightcrew members, dis-
patchers, individuals directly involved
in the scheduling of flightcrew mem-
bers, individuals directly involved in
operational control, and any employee
providing direct management oversight
of those areas.

(b) The fatigue education and aware-
ness training program must be de-
signed to increase awareness of:

(1) Fatigue;

(2) The effects of fatigue on pilots;
and

(3) Fatigue countermeasures

(c) (1) Bach certificate holder must
update its fatigue education and aware-
ness training program every two years
and submit the update to the Adminis-
trator for review and acceptance.

(2) Not later than 12 months after the
date of submission of the fatigue edu-
cation and awareness training program
required by (c)(1) of this section, the
Administrator shall review and accept
or reject the update. If the Adminis-
trator rejects an update, the Adminis-
trator shall provide suggested modi-
fications for resubmission of the up-
date.

§117.11 Flight time limitation.

(a) No certificate holder may sched-
ule and no flightcrew member may ac-
cept an assignment or continue an as-
signed flight duty period if the total
flight time:

(1) Will exceed the limits specified in
Table A of this part if the operation is
conducted with the minimum required
flightcrew.

(2) Will exceed 13 hours if the oper-
ation is conducted with a 3-pilot
flightcrew.

(3) Will exceed 17 hours if the oper-
ation is conducted with a 4-pilot
flightcrew.
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(b) If unforeseen operational cir-
cumstances arise after takeoff that are
beyond the certificate holder’s control,
a flightcrew member may exceed the
maximum flight time specified in para-
graph (a) of this section and the cumu-
lative flight time limits in 117.23(b) to
the extent necessary to safely land the
aircraft at the next destination airport
or alternate, as appropriate.

(c) Bach certificate holder must re-
port to the Administrator within 10
days any flight time that exceeded the
maximum flight time limits permitted
by this section. The report must con-
tain the following:

(1) A description of the extended
flight time Ilimitation and the -cir-
cumstances surrounding the need for
the extension; and

(2) If the circumstances giving rise to
the extension were within the certifi-
cate holder’s control, the corrective ac-
tion(s) that the certificate holder in-
tends to take to minimize the need for
future extensions.

(d) Each certificate holder must im-
plement the corrective action(s) re-
ported in paragraph (c)(2) of this sec-
tion within 30 days from the date of the
extended flight time limitation.

§117.13 Flight duty period: Unaug-
mented operations.

(a) Except as provided for in §117.15,
no certificate holder may assign and no
flightcrew member may accept an as-
signment for an unaugmented flight
operation if the scheduled flight duty
period will exceed the limits in Table B
of this part.

(b) If the flightcrew member is not
acclimated:

(1) The maximum flight duty period
in Table B of this part is reduced by 30
minutes.

(2) The applicable flight duty period
is based on the local time at the the-
ater in which the flightcrew member
was last acclimated.

§117.15 Flight duty period: Split duty.

For an unaugmented operation only,
if a flightcrew member is provided with
a rest opportunity (an opportunity to
sleep) in a suitable accommodation
during his or her flight duty period, the
time that the flightcrew member
spends in the suitable accommodation
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is not part of that flightcrew member’s
flight duty period if all of the following
conditions are met:

(a) The rest opportunity is provided
between the hours of 22:00 and 05:00
local time.

(b) The time spent in the suitable ac-
commodation is at least 3 hours, meas-
ured from the time that the flightcrew
member reaches the suitable accommo-
dation.

(c) The rest opportunity is scheduled
before the beginning of the flight duty
period in which that rest opportunity
is taken.

(d) The rest opportunity that the
flightcrew member is actually provided
may not be less than the rest oppor-
tunity that was scheduled.

(e) The rest opportunity is not pro-
vided until the first segment of the
flight duty period has been completed.

(f) The combined time of the flight
duty period and the rest opportunity
provided in this section does not exceed
14 hours.

§117.17 Flight duty period: Augmented
flightcrew.

(a) For flight operations conducted
with an acclimated augmented
flightcrew, no certificate holder may
assign and no flightcrew member may
accept an assignment if the scheduled
flight duty period will exceed the lim-
its specified in Table C of this part.

(b) If the flightcrew member is not
acclimated:

(1) The maximum flight duty period
in Table C of this part is reduced by 30
minutes.

(2) The applicable flight duty period
is based on the local time at the the-
ater in which the flightcrew member
was last acclimated.

(c) No certificate holder may assign
and no flightcrew member may accept
an assignment under this section un-
less during the flight duty period:

(1) Two consecutive hours in the sec-
ond half of the flight duty period are
available for in-flight rest for the pilot
flying the aircraft during landing.

(2) Ninety consecutive minutes are
available for in-flight rest for the pilot
performing monitoring duties during
landing.

(d) No certificate holder may assign
and no flightcrew member may accept
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an assignment involving more than
three flight segments under this sec-
tion.

(e) At all times during flight, at least
one flightcrew member qualified in ac-
cordance with §121.543(b)(3)(i) of this
chapter must be at the flight controls.

§117.19 Flight duty period extensions.

(a) For augmented and unaugmented
operations, if unforeseen operational
circumstances arise prior to takeoff:

(1) The pilot in command and the cer-
tificate holder may extend the max-
imum flight duty period permitted in
Tables B or C of this part up to 2 hours.

(2) An extension in the flight duty pe-
riod under paragraph (a)(1l) of this sec-
tion of more than 30 minutes may
occur only once prior to receiving a
rest period described in §117.25(b).

(3) A flight duty period cannot be ex-
tended under paragraph (a)(1) of this
section if it causes a flightcrew mem-
ber to exceed the cumulative flight
duty period limits specified in 117.23(c).

(4) Each certificate holder must re-
port to the Administrator within 10
days any flight duty period that ex-
ceeded the maximum flight duty period
permitted in Tables B or C of this part
by more than 30 minutes. The report
must contain the following:

(i) A description of the extended
flight duty period and the cir-
cumstances surrounding the need for
the extension; and

(ii) If the circumstances giving rise
to the extension were within the cer-
tificate holder’s control, the corrective
action(s) that the certificate holder in-
tends to take to minimize the need for
future extensions.

(5) Each certificate holder must im-
plement the corrective action(s) re-
ported in paragraph (a)(4) of this sec-
tion within 30 days from the date of the
extended flight duty period.

(b) For augmented and unaugmented
operations, if unforeseen operational
circumstances arise after takeoff:

(1) The pilot in command and the cer-
tificate holder may extend maximum
flight duty periods specified in Tables
B or C of this part to the extent nec-
essary to safely land the aircraft at the
next destination airport or alternate
airport, as appropriate.
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(2) An extension of the flight duty pe-
riod under paragraph (b)(1) of this sec-
tion of more than 30 minutes may
occur only once prior to receiving a
rest period described in §117.25(b).

(3) An extension taken under para-
graph (b) of this section may exceed
the cumulative flight duty period lim-
its specified in 117.23(c).

(4) Each certificate holder must re-
port to the Administrator within 10
days any flight duty period that ex-
ceeded the maximum flight duty period
limits permitted by Tables B or C of
this part by more than 30 minutes. The
report must contain a description of
the circumstances surrounding the af-
fected flight duty period.

[Doc. No. FAA-2009-1093, 77 FR 398, Jan. 4,
2012; Amdt. 117-1A, 77 FR 28764, May 16, 2012]

§117.21 Reserve status.

(a) Unless specifically designated as
airport/standby or short-call reserve by
the certificate holder, all reserve is
considered long-call reserve.

(b) Any reserve that meets the defini-
tion of airport/standby reserve must be
designated as airport/standby reserve.
For airport/standby reserve, all time
spent in a reserve status is part of the
flightcrew member’s flight duty period.

(c) For short call reserve,

(1) The reserve availability period
may not exceed 14 hours.

(2) For a flightcrew member who has
completed a reserve availability pe-
riod, no certificate holder may sched-
ule and no flightcrew member may ac-
cept an assignment of a reserve avail-
ability period unless the flightcrew
member receives the required rest in
§117.25(e).

(3) For an unaugmented operation,
the total number of hours a flightcrew
member may spend in a flight duty pe-
riod and a reserve availability period
may not exceed the lesser of the max-
imum applicable flight duty period in
Table B of this part plus 4 hours, or 16
hours, as measured from the beginning
of the reserve availability period.

(4) For an augmented operation, the
total number of hours a flightcrew
member may spend in a flight duty pe-
riod and a reserve availability period
may not exceed the flight duty period
in Table C of this part plus 4 hours, as
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measured from the beginning of the re-
serve availability period.

(d) For long call reserve, if a certifi-
cate holder contacts a flightcrew mem-
ber to assign him or her to a flight
duty period that will begin before and
operate into the flightcrew member’s
window of circadian low, the flightcrew
member must receive a 12 hour notice
of report time from the certificate
holder.

(e) A certificate holder may shift a
reserve flightcrew member’s reserve
status from long-call to short-call only
if the flightcrew member receives a
rest period as provided in §117.25(e).

§117.23 Cumulative limitations.

(a) The limitations of this section in-
clude all flying by flightcrew members
on behalf of any certificate holder or
91K Program Manager during the appli-
cable periods.

(b) No certificate holder may sched-
ule and no flightcrew member may ac-
cept an assignment if the flightcrew
member’s total flight time will exceed
the following:

(1) 100 hours in any 672 consecutive
hours or

(2) 1,000 hours in any 365 consecutive
calendar day period.

(c) No certificate holder may sched-
ule and no flightcrew member may ac-
cept an assignment if the flightcrew
member’s total Flight Duty Period will
exceed:

(1) 60 flight duty period hours in any
168 consecutive hours and

(2) 190 flight duty period hours in any
672 consecutive hours.

[Doc. No. FAA-2009-1093, 77 FR 398, Jan. 4,
2012; Amdt. 117-1A, 77 FR 28764, May 16, 2012]

§117.25 Rest period.

(a) No certificate holder may assign
and no flightcrew member may accept
assignment to any reserve or duty with
the certificate holder during any re-
quired rest period.

(b) Before beginning any reserve or
flight duty period a flightcrew member
must be given at least 30 consecutive
hours free from all duty within the
past 168 consecutive hour period.

(c) If a flightcrew member operating
in a new theater has received 36 con-
secutive hours of rest, that flightcrew
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member is acclimated and the rest pe-
riod meets the requirements of para-
graph (b) of this section.

(d) If a flightcrew member travels
more than 60° longitude during a flight
duty period or a series of flight duty
periods that require him or her to be
away from home base for more than 168
consecutive hours, the flightcrew mem-
ber must be given a minimum of 56
consecutive hours rest upon return to
home base. This rest must encompass
three physiological nights’ rest based
on local time.

(e) No certificate holder may sched-
ule and no flightcrew member may ac-
cept an assignment for any reserve or
flight duty period unless the flightcrew
member is given a rest period of at
least 10 consecutive hours immediately
before beginning the reserve or flight
duty period measured from the time
the flightcrew member is released from
duty. The 10 hour rest period must pro-
vide the flightcrew member with a
minimum of 8 uninterrupted hours of
sleep opportunity.

(f) If a flightcrew member determines
that a rest period under paragraph (e)
of this section will not provide eight
uninterrupted hours of sleep oppor-
tunity, the flightcrew member must
notify the certificate holder. The
flightcrew member cannot report for
the assigned flight duty period until he
or she receives a rest period specified
in paragraph (e) of this section.

(g) If a flightcrew member engaged in
deadhead transportation exceeds the
applicable flight duty period in Table B
of this part, the flightcrew member
must be given a rest period equal to
the length of the deadhead transpor-
tation but not less than the required
rest in paragraph (e) of this section be-
fore beginning a flight duty period.

[Doc. No. FAA-2009-1093, 77 FR 398, Jan. 4,
2012; Amdt. 117-1A, 77 FR 28764, May 16, 2012]

§117.27 Consecutive nighttime oper-
ations.

A certificate holder may schedule
and a flightcrew member may accept
up to five consecutive flight duty peri-
ods that infringe on the window of cir-
cadian low if the certificate holder pro-
vides the flightcrew member with an
opportunity to rest in a suitable ac-
commodation during each of the con-
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secutive nighttime flight duty periods.
The rest opportunity must be at least 2
hours, measured from the time that
the flightcrew member reaches the
suitable accommodation, and must
comply with the conditions specified in
§117.15(a), (c), (d), and (e). Otherwise,
no certificate holder may schedule and
no flightcrew member may accept
more than three consecutive flight
duty periods that infringe on the win-
dow of circadian low. For purposes of
this section, any split duty rest that is
provided in accordance with §117.15
counts as part of a flight duty period.

§117.29 Emergency and government
sponsored operations.

(a) This section applies to operations
conducted pursuant to contracts with
the U.S. Government and operations
conducted pursuant to a deviation
under §119.57 of this chapter that can-
not otherwise be conducted under this
part because of circumstances that
could prevent flightcrew members from
being relieved by another crew or safe-
ly provided with the rest required
under §117.25 at the end of the applica-
ble flight duty period.

(b) The pilot-in-command may deter-
mine that the maximum applicable
flight duty period and/or flight time
must be exceeded to the extent nec-
essary to allow the flightcrew to fly to
the closest destination where they can
safely be relieved from duty by another
flightcrew or can receive the requisite
amount of rest prior to commencing
their next flight duty period.

(c) A flight duty period may not be
extended for an operation conducted
pursuant to a contract with the U.S.
Government if it causes a flightcrew
member to exceed the cumulative
flight time limits in §117.23(b) and the
cumulative flight duty period limits in
§117.23(c).

(d) The flightcrew shall be given a
rest period immediately after reaching
the destination described in paragraph
(b) of this section equal to the length
of the actual flight duty period or 24
hours, whichever is less.

(e) Each certificate holder must re-
port within 10 days:

(1) Any flight duty period that ex-
ceeded the maximum flight duty period
permitted in Tables B or C of this part,
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as applicable, by more than 30 minutes;
and

(2) Any flight time that exceeded the
maximum flight time limits permitted
in Table A of this part and §117.11, as
applicable.

(f) The report must contain the fol-
lowing:

(1) A description of the extended
flight duty period and flight time limi-
tation, and the circumstances sur-
rounding the need for the extension;
and

(2) If the circumstances giving rise to
the extension(s) were within the cer-
tificate holder’s control, the corrective
action(s) that the certificate holder in-
tends to take to minimize the need for
future extensions.

Pt. 119

(g) Each certificate holder must im-
plement the corrective action(s) re-
ported pursuant to paragraph (f)(2) of
this section within 30 days from the
date of the extended flight duty period
and/or the extended flight time.

[Doc. No. FAA-2009-1093, 77 FR 398, Jan. 4,
2012; Amdt. 117-1A, 77 FR 28764, May 16, 2012]

TABLE A TO PART 117—MAXIMUM FLIGHT
TIME LIMITS FOR UNAUGMENTED OP-
ERATIONS TABLE

i Maximum
Time of report Alaxim
(acclimated) ﬂl%:)tutg)le
0000-0459 .. 8
0500-1959 .. 9
2000-2359 .. s

TABLE B TO PART 117—FLIGHT DUTY PERIOD: UNAUGMENTED OPERATIONS

Scheduled time of start (acclimated time)

Maximum flight duty period (hours) for lineholders based on
number of flight segments

1 2 3 4 5 6 7+
0000—0859 ..ottt 9 9 9 9 9 9 9
04000459 .....ooviiiiiiii e 10 10 10 10 9 9 9
0500-0559 ..ot 12 12 12 12 15 11 10.5
0600—0659 ....cocoemiiiiiieieiec 13 13 12 12 1.5 11 10.5
0700—1159 ..o 14 14 13 13 125 12 115
1200-1259 ..o 13 13 13 13 125 12 115
1300-1659 ..o 12 12 12 12 115 11 10.5
1700-2159 ..o 12 12 11 11 10 9 9
22002259 ...ooviiiiiii 11 11 10 10 9 9 9
28002859 ..o 10 10 10 9 9 9 9

TABLE C TO PART 117—FLIGHT DUTY PERIOD: AUGMENTED OPERATIONS

Maximum flight duty period (hours) based on rest facility and
number of pilots

Scheduled time of start (acclimated time) Class 1 Class 2 Class 3
rest facility rest facility rest facility
3 pilots 4 pilots 3 pilots 4 pilots 3 pilots 4 pilots
0000-0559 15 17 14 15.5 13 135
0600-0659 16 18.5 15 16.5 14 14.5
0700-1259 17 19 16.5 18 15 15.5
1300-1659 16 18.5 15 16.5 14 14.5
1700-2359 15 17 14 15.5 13 135

119.3 [Reserved]

119.5 Certifications, authorizations, and
prohibitions.

119.7 Operations specifications.

PART 118 [RESERVED]

PART 119—CERTIFICATION: AIR
CARRIERS AND COMMERCIAL
OPERATORS

Subpart A—General

Sec.
119.1 Applicability.
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

April 10, 2012

Captain Robert W. Travis
President

Independent Pilots Association
3607 Fern Valley Road
Louisville, KY 40219

Dear Captain Travis:

Thank you for your letter regarding a meeting with leaders of all-cargo operators. In your letter,
you requested that I use my influence to persuade United Parcel Service to voluntarily comply
with the Federal Aviation Administration’s (FAA) Flightcrew Member Duty and Rest

. Requirements. B

‘On March 1, 2012, I met with a group of chief executive officers of all-cargo operators. We had
a productive meeting, and although we did not persuade them to voluntarily comply with the new
rules, the airlines are committed to working with FAA to achieve the best practices for fatigue
mitigation. The Department continues to encourage all-cargo operators to voluntarily adopt the
new rules.

We are proud to contribute to the largest and safest acrospace system in the world, and the
Department is constantly striving to enhance sgfgy and improve procedures to improve safety.
We look forward to continuing to work with Joyto achieve this goal.
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CAPTATN ROBERT W. TRAVIS
PRESIDENT

INDEPENDENT PILOTS ASSOCIATIONS
3607 FERN VALLY ROAD
LOUISVILLE, KENTUCKY 40219
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

April 10, 2012

Captain Robert W. Travis
President

Independent Pilots Association
3607 Fern Valley Road.
Louisville, KY 40219

Dear Captain Travis:

Thank you for your letter regarding a meeting with leaders of all-cargo operators. In your letter,
you requested that I use my influence to persuade United Parcel Service to voluntarily comply
with the Federal Aviation Administration’s (FAA) Flightcrew Member Duty and Rest

. Requirements. '

On March 1, 2012, I met with a group of chief executive officers of all-cargo operators. We had
a productive meeting, and although we did not persuade them to voluntarily comply with the new
rules, the airlines are committed to working with FAA to achieve the best practices for fatigue
mitigation. The Department continues to encourage all-cargo operators to voluntarily adopt the
new rules.

We are proud to contribute to the largest and safest acrospace system in the world, and the
Department is constantly striving o enhance sgffly and improve procedures to improve safety.
We look forward to continuing to work with Foyito achieve this goal.

If I can provide further informatio asﬁtana please feel free to ca

¥
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§119.73

not meet the appropriate airmen expe-
rience requirements, managerial expe-
rience requirements, or supervisory ex-
perience requirements of this section if
the Manager of the Air Transportation
Division, AFS-200, or the Manager of
the Aircraft Maintenance Division,
AFS-300, as appropriate, find that the
person has comparable experience, and
can effectively perform the functions
associated with the position in accord-
ance with the requirements of this
chapter and the procedures outlined in
the certificate holder’s manual. The
Administrator may, at any time, ter-
minate any grant of deviation author-
ity issued under this paragraph.

[Doc. No. 28154, 60 FR 65913, Dec. 20, 1995, as
amended by Amdt. 119-3, 62 FR 13255, Mar. 19,
1997; Amdt. 119-12, 72 FR 54816, Sept. 27, 2007]

§119.73 Employment of former FAA
employees.

(a) Except as specified in paragraph
(c) of this section, no certificate holder
conducting operations under part 121 or
135 of this chapter may knowingly em-
ploy or make a contractual arrange-
ment which permits an individual to
act as an agent or representative of the
certificate holder in any matter before
the Federal Aviation Administration if
the individual, in the preceding 2
years—

(1) Served as, or was directly respon-
sible for the oversight of, a Flight
Standards Service aviation safety in-
spector; and

(2) Had direct responsibility to in-
spect, or oversee the inspection of, the
operations of the certificate holder.

(b) For the purpose of this section, an
individual shall be considered to be
acting as an agent or representative of
a certificate holder in a matter before
the agency if the individual makes any
written or oral communication on be-
half of the certificate holder to the
agency (or any of its officers or em-
ployees) in connection with a par-
ticular matter, whether or not involv-
ing a specific party and without regard
to whether the individual has partici-
pated in, or had responsibility for, the
particular matter while serving as a
Flight Standards Service aviation safe-
ty inspector.

(c) The provisions of this section do
not prohibit a certificate holder from
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knowingly employing or making a con-
tractual arrangement which permits an
individual to act as an agent or rep-
resentative of the certificate holder in
any matter before the Federal Aviation
Administration if the individual was
employed by the certificate holder be-
fore October 21, 2011.

[Doc. No. FAA-2008-1154, 76 FR 52235, Aug. 22,
2011]

PART 120—DRUG AND ALCOHOL
TESTING PROGRAM

Subpart A—General

Sec.

120.1 Applicability.
120.3 Purpose.

120.5 Procedures.
120.7 Definitions.

Subpart B—Individuals Certificated Under
Parts 61, 63, and 65

120.11 Refusal to submit to a drug or alco-
hol test by a Part 61 certificate holder.
120.13 Refusal to submit to a drug or alco-
hol test by a Part 63 certificate holder.
120.15 Refusal to submit to a drug or alco-
hol test by a Part 65 certificate holder.

Subpart C—Air Traffic Controllers

120.17 TUse of prohibited drugs.
120.19 Misuse of alcohol.
120.21 Testing for alcohol.

Subpart D—Part 119 Cerlificate Holders
Authorized To Conduct Operations
Under Part 121 or Part 135 or Operators
Under §91.147 of This Chapter and
Safety-Sensitive Employees

120.31 Prohibited drugs.

120.33 TUse of prohibited drugs.
120.35 Testing for prohibited drugs.
120.37 Misuse of alcohol.

120.39 Testing for alcohol.

Subpart E—Drug Testing Program
Requirements

120.101 Scope.

120.103 General.

120.105 Employees who must be tested.

120.107 Substances for which testing must
be conducted.

120.109 Types of drug testing required.

120.111 Administrative and other matters.

120.113 Medical Review Officer, Substance
Abuse Professional, and employer re-
sponsibilities.

120.115 Employee
(EAP).

Assistance Program

71



Federal Aviation Administration, DOT

120.117 Implementing a drug testing pro-
gram.

120.119 Annual reports.

120.121 Preemption.

120.123 Drug testing outside of the territory
of the United States.

120.125 Waivers from 49 CFR 40.21.

Subpart F—Alcohol Testing Program
Requirements

120.201 Scope.

120.203 General.

120.205 Preemption of State and local laws.

120.207 Other requirements imposed by em-
ployers.

120.209 Requirement for notice.

120.211 Applicable Federal regulations.

120.213 Falsification.

120.215 Covered employees.

120.217 Tests required.

120.219 Handling of test results, record re-
tention, and confidentiality.

120.221 Consequences for employees engag-
ing in alcohol-related conduct.

120.223 Alcohol misuse information, train-
ing, and substance abuse professionals.
120.225 How to implement an alcohol testing

program.
120.227 Employees located outside the U.S.

AUTHORITY: 49 U.S.C. 106(g), 4010140103,
40113, 40120, 41706, 41721, 44106, 44701, 44702,
44703, 44709, 44710, 44711, 45101-45105, 46105,
46306.

SOURCE: Doc. No. FAA-2008-0937, 74 FR
226563, May 14, 2009, unless otherwise noted.

Subpart A—General

§120.1 Applicability.

This part applies to the following
persons:

(a) All air carriers and operators cer-
tificated under part 119 of this chapter
authorized to conduct operations under
part 121 or part 135 of this chapter, all
air traffic control facilities not oper-
ated by the FAA or by or under con-
tract to the U.S. military; and all oper-
ators as defined in 14 CFR 91.147.

(b) All individuals who perform, ei-
ther directly or by contract, a safety-
sensitive function listed in subpart E
or subpart F of this part.

(c) All part 145 certificate holders
who perform safety-sensitive functions
and elect to implement a drug and al-
cohol testing program under this part.

(d) All contractors who elect to im-
plement a drug and alcohol testing pro-
gram under this part.
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§120.3 Purpose.

The purpose of this part is to estab-
lish a program designed to help prevent
accidents and injuries resulting from
the use of prohibited drugs or the mis-
use of alcohol by employees who per-
form safety-sensitive functions in avia-
tion.

§120.5 Procedures.

Each employer having a drug and al-
cohol testing program under this part
must ensure that all drug and alcohol
testing conducted pursuant to this part
complies with the procedures set forth
in 49 CFR part 40.

§120.7 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

(a) Accident means an occurrence as-
sociated with the operation of an air-
craft which takes place between the
time any individual boards the aircraft
with the intention of flight and all
such individuals have disembarked, and
in which any individual suffers death
or serious injury, or in which the air-
craft receives substantial damage.

(b) Alcohol means the intoxicating
agent in beverage alcohol, ethyl alco-
hol, or other low molecular weight al-
cohols, including methyl or isopropyl
alcohol.

(c) Alcohol concentration (or content)
means the alcohol in a volume of
breath expressed in terms of grams of
alcohol per 210 liters of breath as indi-
cated by an evidential breath test
under subpart F of this part.

(d) Alcohol use means the consump-
tion of any beverage, mixture, or prep-
aration, including any medication, con-
taining alcohol.

(e) Contractor is an individual or com-
pany that performs a safety-sensitive
function by contract for an employer
or another contractor.

(f) Covered employee means an indi-
vidual who performs, either directly or
by contract, a safety-sensitive function
listed in §§120.105 and 120.215 for an em-
ployer (as defined in paragraph (i) of
this section). For purposes of pre-em-
ployment testing only, the term ‘‘cov-
ered employee’ includes an individual
applying to perform a safety-sensitive
function.
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(g) DOT agency means an agency (or
“operating administration’) of the
United States Department of Transpor-
tation administering regulations re-
quiring drug and alcohol testing (14
CFR parts 61, 65, 121, and 135; 46 CFR
part 16; 49 CFR parts 199, 219, and 382)
in accordance with 49 CFR part 40.

(h) Employee is an individual who is
hired, either directly or by contract, to
perform a safety-sensitive function for
an employer, as defined in paragraph
(i) of this section. An employee is also
an individual who transfers into a posi-
tion to perform a safety-sensitive func-
tion for an employer.

(i) Employer is a part 119 certificate
holder with authority to operate under
parts 121 and/or 135 of this chapter, an
operator as defined in §91.147 of this
chapter, or an air traffic control facil-
ity not operated by the FAA or by or
under contract to the U.S. Military. An
employer may use a contract employee
who is not included under that employ-
er’'s FAA-mandated drug and alcohol
testing program to perform a safety-
sensitive function only if that contract
employee is included under the con-
tractor’s FAA-mandated drug and alco-
hol testing program and is performing
a safety-sensitive function on behalf of
that contractor (i.e., within the scope
of employment with the contractor.)

(j) Hire means retaining an individual
for a safety-sensitive function as a paid
employee, as a volunteer, or through
barter or other form of compensation.

(k) Performing (a safety-sensitive
function): an employee is considered to
be performing a safety-sensitive func-
tion during any period in which he or
she is actually performing, ready to
perform, or immediately available to
perform such function.

(1) Positive rate for random drug testing
means the number of verified positive
results for random drug tests con-
ducted under subpart E of this part,
plus the number of refusals of random
drug tests required by subpart E of this
part, divided by the total number of
random drug test results (i.e.,
positives, negatives, and refusals)
under subpart E of this part.

(m) Prohibited drug means marijuana,
cocaine, opiates, phencyclidine (PCP),
and amphetamines, as specified in 49
CFR 40.85.
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(n) Refusal to submit to alcohol test
means that a covered employee has en-
gaged in conduct including but not lim-
ited to that described in 49 CFR 40.261,
or has failed to remain readily avail-
able for post-accident testing as re-
quired by subpart F of this part.

(0) Refusal to submit to drug test means
that an employee engages in conduct
including but not limited to that de-
scribed in 49 CFR 40.191.

(p) Safety-sensitive function means a
function listed in §§120.105 and 120.215.

(q) Verified negative drug test result
means a drug test result from an HHS-
certified laboratory that has undergone
review by an MRO and has been deter-
mined by the MRO to be a negative re-
sult.

(r) Verified positive drug test result
means a drug test result from an HHS-
certified laboratory that has undergone
review by an MRO and has been deter-
mined by the MRO to be a positive re-
sult.

(s) Violation rate for random alcohol
testing means the number of 0.04, and
above, random alcohol confirmation
test results conducted under subpart F
of this part, plus the number of refus-
als of random alcohol tests required by
subpart F of this part, divided by the
total number of random alcohol screen-
ing tests (including refusals) conducted
under subpart F of this part.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

Subpart B—Individuals Cerlifi-
ggted Under Parts 61, 63, and

§120.11 Refusal to submit to a drug or
alcohol test by a Part 61 certificate
holder.

(a) This section applies to all individ-
uals who hold a certificate under part
61 of this chapter and who are subject
to drug and alcohol testing under this
part.

(b) Refusal by the holder of a certifi-
cate issued under part 61 of this chap-
ter to take a drug or alcohol test re-
quired under the provisions of this part
is grounds for:

(1) Denial of an application for any
certificate, rating, or authorization
issued under part 61 of this chapter for
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a period of up to 1 year after the date
of such refusal; and

(2) Suspension or revocation of any
certificate, rating, or authorization
issued under part 61 of this chapter.

§120.13 Refusal to submit to a drug or
alcohol test by a Part 63 certificate
holder.

(a) This section applies to all individ-
uals who hold a certificate under part
63 of this chapter and who are subject
to drug and alcohol testing under this
part.

(b) Refusal by the holder of a certifi-
cate issued under part 63 of this chap-
ter to take a drug or alcohol test re-
quired under the provisions of this part
is grounds for:

(1) Denial of an application for any
certificate or rating issued under part
63 of this chapter for a period of up to
1 year after the date of such refusal;
and

(2) Suspension or revocation of any
certificate or rating issued under part
63 of this chapter.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

§120.15 Refusal to submit to a drug or
alcohol test by a Part 65 certificate
holder.

(a) This section applies to all individ-
uals who hold a certificate under part
65 of this chapter and who are subject
to drug and alcohol testing under this
part.

(b) Refusal by the holder of a certifi-
cate issued under part 65 of this chap-
ter to take a drug or alcohol test re-
quired under the provisions of this part
is grounds for:

(1) Denial of an application for any
certificate or rating issued under part
65 of this chapter for a period of up to
1 year after the date of such refusal;
and

(2) Suspension or revocation of any
certificate or rating issued under part
65 of this chapter.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

Subpart C—Air Traffic Controllers

§120.17 Use of prohibited drugs.

(a) Each employer shall provide each
employee performing a function listed
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in subpart E of this part, and his or her
supervisor, with the training specified
in that subpart. No employer may use
any contractor to perform an air traf-
fic control function unless that con-
tractor provides each of its employees
performing that function for the em-
ployer, and his or her supervisor, with
the training specified in subpart E of
this part.

(b) No employer may knowingly use
any individual to perform, nor may any
individual perform for an employer, ei-
ther directly or by contract, any air
traffic control function while that indi-
vidual has a prohibited drug, as defined
in this part, in his or her system.

(c) No employer shall knowingly use
any individual to perform, nor may any
individual perform for an employer, ei-
ther directly or by contract, any air
traffic control function if the indi-
vidual has a verified positive drug test
result on, or has refused to submit to,
a drug test required by subpart E of
this part and the individual has not
met the requirements of subpart E of
this part for returning to the perform-
ance of safety-sensitive duties.

(d) Each employer shall test each of
its employees who perform any air
traffic control function in accordance
with subpart E of this part. No em-
ployer may use any contractor to per-
form any air traffic control function
unless that contractor tests each em-
ployee performing such a function for
the employer in accordance with sub-
part E of this part.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

§120.19 Misuse of alcohol.

(a) This section applies to covered
employees who perform air traffic con-
trol duties directly or by contract for
an employer that is an air traffic con-
trol facility not operated by the FAA
or the US military.

(b) Alcohol concentration. No covered
employee shall report for duty or re-
main on duty requiring the perform-
ance of safety-sensitive functions while
having an alcohol concentration of 0.04
or greater. No employer having actual
knowledge that an employee has an al-
cohol concentration of 0.04 or greater
shall permit the employee to perform
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or continue to perform safety-sensitive
functions.

(c) On-duty use. No covered employee
shall use alcohol while performing
safety-sensitive functions. No em-
ployer having actual knowledge that a
covered employee is using alcohol
while performing safety-sensitive func-
tions shall permit the employee to per-
form or continue to perform safety-sen-
sitive functions.

(d) Pre-duty use. No covered employee
shall perform air traffic control duties
within 8 hours after using alcohol. No
employer having actual knowledge
that such an employee has used alcohol
within 8 hours shall permit the em-
ployee to perform or continue to per-
form air traffic control duties.

(e) Use following an accident. No cov-
ered employee who has actual knowl-
edge of an accident involving an air-
craft for which he or she performed a
safety-sensitive function at or near the
time of the accident shall use alcohol
for 8 hours following the accident, un-
less he or she has been given a post-ac-
cident test under subpart F of this part
or the employer has determined that
the employee’s performance could not
have contributed to the accident.

(f) Refusal to submit to a required alco-
hol test. A covered employee may not
refuse to submit to any alcohol test re-
quired under subpart F of this part. An
employer may not permit an employee
who refuses to submit to such a test to
perform or continue to perform safety-
sensitive functions.

§120.21 Testing for alcohol.

(a) Each air traffic control facility
not operated by the FAA or the U.S.
military must establish an alcohol
testing program in accordance with the
provisions of subpart F of this part.

(b) No employer shall use any indi-
vidual who meets the definition of cov-
ered employee in subpart A of this part
to perform a safety-sensitive function
listed in subpart F of this part unless
that individual is subject to testing for
alcohol misuse in accordance with the
provisions of that subpart.
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Subpart D—Part 119 Certificate
Holders Authorized To Con-
duct Operations under Part
121 or Part 135 or Operators
Under §91.147 of This Chapter
and Safety-Sensitive Employ-
ees

§120.31 Prohibited drugs.

(a) Each certificate holder or oper-
ator shall provide each employee per-
forming a function listed in subpart E
of this part, and his or her supervisor,
with the training specified in that sub-
part.

(b) No certificate holder or operator
may use any contractor to perform a
function listed in subpart E of this part
unless that contractor provides each of
its employees performing that function
for the certificate holder or operator,
and his or her supervisor, with the
training specified in that subpart.

§120.33 Use of prohibited drugs.

(a) This section applies to individuals
who perform a function listed in sub-
part E of this part for a certificate
holder or operator. For the purpose of
this section, an individual who per-
forms such a function pursuant to a
contract with the certificate holder or
the operator is considered to be per-
forming that function for the certifi-
cate holder or the operator.

(b) No certificate holder or operator
may knowingly use any individual to
perform, nor may any individual per-
form for a certificate holder or an oper-
ator, either directly or by contract,
any function listed in subpart E of this
part while that individual has a prohib-
ited drug, as defined in this part, in his
or her system.

(c) No certificate holder or operator
shall knowingly use any individual to
perform, nor shall any individual per-
form for a certificate holder or oper-
ator, either directly or by contract,
any safety-sensitive function if that in-
dividual has a verified positive drug
test result on, or has refused to submit
to, a drug test required by subpart E of
this part and the individual has not
met the requirements of that subpart
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for returning to the performance of
safety-sensitive duties.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

§120.35 Testing for prohibited drugs.

(a) Each certificate holder or oper-
ator shall test each of its employees
who perform a function listed in sub-
part E of this part in accordance with
that subpart.

(b) Except as provided in paragraph
(c) of this section, no certificate holder
or operator may use any contractor to
perform a function listed in subpart E
of this part unless that contractor
tests each employee performing such a
function for the certificate holder or
operator in accordance with that sub-
part.

(c) If a certificate holder conducts an
on-demand operation into an airport at
which no maintenance providers are
available that are subject to the re-
quirements of subpart E of this part
and emergency maintenance is re-
quired, the certificate holder may use
individuals not meeting the require-
ments of paragraph (b) of this section
to provide such emergency mainte-
nance under both of the following con-
ditions:

(1) The certificate holder must give
written notification of the emergency
maintenance to the Drug Abatement
Program Division, AAM-800, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, within 10 days after being pro-
vided same in accordance with this
paragraph. A certificate holder must
retain copies of all such written notifi-
cations for two years.

(2) The aircraft must be reinspected
by maintenance personnel who meet
the requirements of paragraph (b) of
this section when the aircraft is next
at an airport where such maintenance
personnel are available.

(d) For purposes of this section,
emergency maintenance means main-
tenance that—

(1) Is not scheduled and

(2) Is made necessary by an aircraft
condition not discovered prior to the
departure for that location.

§120.37 Misuse of alcohol.

(a) General. This section applies to
covered employees who perform a func-
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tion listed in subpart F of this part for
a certificate holder. For the purpose of
this section, an individual who meets
the definition of covered employee in
subpart F of this part is considered to
be performing the function for the cer-
tificate holder.

(b) Alcohol concentration. No covered
employee shall report for duty or re-
main on duty requiring the perform-
ance of safety-sensitive functions while
having an alcohol concentration of 0.04
or greater. No certificate holder having
actual knowledge that an employee has
an alcohol concentration of 0.04 or
greater shall permit the employee to
perform or continue to perform safety-
sensitive functions.

(c) On-duty use. No covered employee
shall use alcohol while performing
safety-sensitive functions. No certifi-
cate holder having actual knowledge
that a covered employee is using alco-
hol while performing safety-sensitive
functions shall permit the employee to
perform or continue to perform safety-
sensitive functions.

(d) Pre-duty use. (1) No covered em-
ployee shall perform flight crew-
member or flight attendant duties
within 8 hours after using alcohol. No
certificate holder having actual knowl-
edge that such an employee has used
alcohol within 8 hours shall permit the
employee to perform or continue to
perform the specified duties.

(2) No covered employee shall per-
form safety-sensitive duties other than
those specified in paragraph (d)(1) of
this section within 4 hours after using
alcohol. No certificate holder having
actual knowledge that such an em-
ployee has used alcohol within 4 hours
shall permit the employee to perform
or to continue to perform safety-sen-
sitive functions.

(e) Use following an accident. No cov-
ered employee who has actual knowl-
edge of an accident involving an air-
craft for which he or she performed a
safety-sensitive function at or near the
time of the accident shall use alcohol
for 8 hours following the accident, un-
less he or she has been given a post-ac-
cident test under subpart F of this
part, or the employer has determined
that the employee’s performance could
not have contributed to the accident.
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(f) Refusal to submit to a required alco-
hol test. A covered employee must not
refuse to submit to any alcohol test re-
quired under subpart F of this part. A
certificate holder must not permit an
employee who refuses to submit to
such a test to perform or continue to
perform safety-sensitive functions.

§120.39 Testing for alcohol.

(a) Each certificate holder must es-
tablish an alcohol testing program in
accordance with the provisions of sub-
part F of this part.

(b) Except as provided in paragraph
(c) of this section, no certificate holder
or operator may use any individual
who meets the definition of covered
employee in subpart A of this part to
perform a safety-sensitive function
listed in that subpart F of this part un-
less that individual is subject to test-
ing for alcohol misuse in accordance
with the provisions of that subpart.

(c) If a certificate holder conducts an
on-demand operation into an airport at
which no maintenance providers are
available that are subject to the re-
quirements of subpart F of this part
and emergency maintenance is re-
quired, the certificate holder may use
individuals not meeting the require-
ments of paragraph (b) of this section
to provide such emergency mainte-
nance under both of the following con-
ditions:

(1) The certificate holder must give
written notification of the emergency
maintenance to the Drug Abatement
Program Division, AAM-800, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, within 10 days after being pro-
vided same in accordance with this
paragraph. A certificate holder must
retain copies of all such written notifi-
cations for two years.

(2) The aircraft must be reinspected
by maintenance personnel who meet
the requirements of paragraph (b) of
this section when the aircraft is next
at an airport where such maintenance
personnel are available.

(d) For purposes of this section,
emergency maintenance means main-
tenance that—

(1) Is not scheduled and

(2) Is made necessary by an aircraft
condition not discovered prior to the
departure for that location.
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Subpart E—Drug Testing Program
Requirements

§120.101 Scope.

This subpart contains the standards
and components that must be included
in a drug testing program required by
this part.

§120.103 General.

(a) Purpose. The purpose of this sub-
part is to establish a program designed
to help prevent accidents and injuries
resulting from the use of prohibited
drugs by employees who perform safe-
ty-sensitive functions.

(b) DOT procedures. (1) Each employer
shall ensure that drug testing pro-
grams conducted pursuant to 14 CFR
parts 65, 91, 121, and 135 comply with
the requirements of this subpart and
the ‘“‘Procedures for Transportation
Workplace Drug Testing Programs”
published by the Department of Trans-
portation (DOT) (49 CFR part 40).

(2) An employer may not use or con-
tract with any drug testing laboratory
that is not certified by the Department
of Health and Human Services (HHS)
under the National Laboratory Certifi-
cation Program.

(c) Employer responsibility. As an em-
ployer, you are responsible for all ac-
tions of your officials, representatives,
and service agents in carrying out the
requirements of this subpart and 49
CFR part 40.

(d) Applicable Federal Regulations. The
following applicable regulations appear
in 49 CFR or 14 CFR:

(1) 49 CFR Part 40—Procedures for
Transportation Workplace Drug Test-
ing Programs

(2) 14 CFR:

(i) §67.107—First-Class Airman Med-
ical Certificate, Mental.

(ii) §67.207—Second-Class Airman
Medical Certificate, Mental.

(iii) §67.307—Third-Class Airman
Medical Certificate, Mental.

(iv) §91.147—Passenger carrying

flight for compensation or hire.

(v) §135.1—Applicability

(e) Falsification. No individual may
make, or cause to be made, any of the
following:

(1) Any fraudulent or intentionally
false statement in any application of a
drug testing program.
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(2) Any fraudulent or intentionally
false entry in any record or report that
is made, kept, or used to show compli-
ance with this part.

(3) Any reproduction or alteration,
for fraudulent purposes, of any report
or record required to be kept by this
part.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3153, Jan. 20, 2010]

§120.105
ed.

Each employee, including any assist-
ant, helper, or individual in a training
status, who performs a safety-sensitive
function listed in this section directly
or by contract (including by sub-
contract at any tier) for an employer
as defined in this subpart must be sub-
ject to drug testing under a drug test-
ing program implemented in accord-
ance with this subpart. This includes
full-time, part-time, temporary, and
intermittent employees regardless of
the degree of supervision. The safety-
sensitive functions are:

(a) Flight crewmember duties.

(b) Flight attendant duties.

(c) Flight instruction duties.

(d) Aircraft dispatcher duties.

(e) Aircraft maintenance and preven-
tive maintenance duties.

(f) Ground security coordinator du-
ties.

(g) Aviation screening duties.

(h) Air traffic control duties.

§120.107 Substances for which testing
must be conducted.

Each employer shall test each em-
ployee who performs a safety-sensitive
function for evidence of marijuana, co-
caine, opiates, phencyclidine (PCP),
and amphetamines during each test re-
quired by §120.109.

Employees who must be test-

§120.109 Types of drug testing re-
quired.

Each employer shall conduct the
types of testing described in this sec-
tion in accordance with the procedures
set forth in this subpart and the DOT
“Procedures for Transportation Work-
place Drug Testing Programs” (49 CFR
part 40).

(a) Pre-employment drug testing. (1) No
employer may hire any individual for a
safety-sensitive function Ilisted in
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§120.105 unless the employer first con-
ducts a pre-employment test and re-
ceives a verified negative drug test re-
sult for that individual.

(2) No employer may allow an indi-
vidual to transfer from a nonsafety-
sensitive to a safety-sensitive function
unless the employer first conducts a
pre-employment test and receives a
verified negative drug test result for
the individual.

(3) Employers must conduct another
pre-employment test and receive a
verified negative drug test result be-
fore hiring or transferring an indi-
vidual into a safety-sensitive function
if more than 180 days elapse between
conducting the pre-employment test
required by paragraphs (a)(1) or (2) of
this section and hiring or transferring
the individual into a safety-sensitive
function, resulting in that individual
being brought under an FAA drug test-
ing program.

(4) If the following criteria are met,
an employer is permitted to conduct a
pre-employment test, and if such a test
is conducted, the employer must re-
ceive a negative test result before put-
ting the individual into a safety-sen-
sitive function:

(i) The individual previously per-
formed a safety-sensitive function for
the employer and the employer is not
required to pre-employment test the
individual under paragraphs (a)(1) or (2)
of this section before putting the indi-
vidual to work in a safety-sensitive
function;

(ii) The employer removed the indi-
vidual from the employer’s random
testing program conducted under this
subpart for reasons other than a
verified positive test result on an FAA-
mandated drug test or a refusal to sub-
mit to such testing; and

(iii) The individual will be returning
to the performance of a safety-sen-
sitive function.

(5) Before hiring or transferring an
individual to a safety-sensitive func-
tion, the employer must advise each in-
dividual that the individual will be re-
quired to undergo pre-employment
testing in accordance with this sub-

part, to determine the presence of
marijuana, cocaine, opiates,
phencyclidine (PCP), and amphet-

amines, or a metabolite of those drugs
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in the individual’s system. The em-
ployer shall provide this same notifica-
tion to each individual required by the
employer to undergo pre-employment
testing under paragraph (a)(4) of this
section.

(b) Random drug testing. (1) Except as
provided in paragraphs (b)(2) through
(b)(4) of this section, the minimum an-
nual percentage rate for random drug
testing shall be 50 percent of covered
employees.

(2) The Administrator’s decision to
increase or decrease the minimum an-
nual percentage rate for random drug
testing is based on the reported posi-
tive rate for the entire industry. All in-
formation used for this determination
is drawn from the statistical reports
required by §120.119. In order to ensure
reliability of the data, the Adminis-
trator considers the quality and com-
pleteness of the reported data, may ob-
tain additional information or reports
from employers, and may make appro-
priate modifications in calculating the
industry positive rate. Each year, the
Administrator will publish in the FED-
ERAL REGISTER the minimum annual
percentage rate for random drug test-
ing of covered employees. The new
minimum annual percentage rate for
random drug testing will be applicable
starting January 1 of the calendar year
following publication.

(3) When the minimum annual per-
centage rate for random drug testing is
50 percent, the Administrator may
lower this rate to 25 percent of all cov-
ered employees if the Administrator
determines that the data received
under the reporting requirements of
this subpart for two consecutive cal-
endar years indicate that the reported
positive rate is less than 1.0 percent.

(4) When the minimum annual per-
centage rate for random drug testing is
25 percent, and the data received under
the reporting requirements of this sub-
part for any calendar year indicate
that the reported positive rate is equal
to or greater than 1.0 percent, the Ad-
ministrator will increase the minimum
annual percentage rate for random
drug testing to 50 percent of all covered
employees.

(6) The selection of employees for
random drug testing shall be made by a
scientifically valid method, such as a
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random-number table or a computer-
based random number generator that is
matched with employees’ Social Secu-
rity numbers, payroll identification
numbers, or other comparable identi-
fying numbers. Under the selection
process used, each covered employee
shall have an equal chance of being
tested each time selections are made.

(6) As an employer, you must select
and test a percentage of employees at
least equal to the minimum annual
percentage rate each year.

(i) As an employer, to determine
whether you have met the minimum
annual percentage rate, you must di-
vide the number of random testing re-
sults for safety-sensitive employees by
the average number of safety-sensitive
employees eligible for random testing.

(A) To calculate whether you have
met the annual minimum percentage
rate, count all random positives, ran-
dom negatives, and random refusals as
your ‘‘random testing results.”

(B) To calculate the average number
of safety-sensitive employees eligible
for random testing throughout the
year, add the total number of safety-
sensitive employees eligible for testing
during each random testing period for
the year and divide that total by the
number of random testing periods.
Only safety-sensitive employees are to
be in an employer’s random testing
pool, and all safety-sensitive employ-
ees must be in the random pool. If you
are an employer conducting random
testing more often than once per
month (e.g., you select daily, weekly,
bi-weekly) you do not need to compute
this total number of safety-sensitive
employees more than on a once per
month basis.

(ii) As an employer, you may use a
service agent to perform random selec-
tions for you, and your safety-sensitive
employees may be part of a larger ran-
dom testing pool of safety-sensitive
employees. However, you must ensure
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that
only safety-sensitive employees are in
the random testing pool. For example:

(A) If the service agent has your em-
ployees in a random testing pool for
your company alone, you must ensure
that the testing is conducted at least
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at the minimum annual percentage
rate under this part.

(B) If the service agent has your em-
ployees in a random testing pool com-
bined with other FAA-regulated com-
panies, you must ensure that the test-
ing is conducted at least at the min-
imum annual percentage rate under
this part.

(C) If the service agent has your em-
ployees in a random testing pool com-
bined with other DOT-regulated com-
panies, you must ensure that the test-
ing is conducted at least at the highest
rate required for any DOT-regulated
company in the pool.

(7) Each employer shall ensure that
random drug tests conducted under
this subpart are unannounced and that
the dates for administering random
tests are spread reasonably throughout
the calendar year.

(8) Each employer shall require that
each safety-sensitive employee who is
notified of selection for random drug
testing proceeds to the collection site
immediately; provided, however, that
if the employee is performing a safety-
sensitive function at the time of the
notification, the employer shall in-
stead ensure that the employee ceases
to perform the safety-sensitive func-
tion and proceeds to the collection site
as soon as possible.

(9) If a given covered employee is
subject to random drug testing under
the drug testing rules of more than one
DOT agency, the employee shall be
subject to random drug testing at the
percentage rate established for the cal-
endar year by the DOT agency regu-
lating more than 50 percent of the em-
ployee’s function.

(10) If an employer is required to con-
duct random drug testing under the
drug testing rules of more than one
DOT agency, the employer may—

(i) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are
subject to testing at the same required
rate; or

(ii) Randomly select covered employ-
ees for testing at the highest percent-
age rate established for the calendar
year by any DOT agency to which the
employer is subject.

(11) An employer required to conduct
random drug testing under the anti-
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drug rules of more than one DOT agen-
cy shall provide each such agency ac-
cess to the employer’s records of ran-
dom drug testing, as determined to be
necessary by the agency to ensure the
employer’s compliance with the rule.

(c) Post-accident drug testing. Each
employer shall test each employee who
performs a safety-sensitive function for
the presence of marijuana, cocaine,
opiates, phencyclidine (PCP), and am-
phetamines, or a metabolite of those
drugs in the employee’s system if that
employee’s performance either contrib-
uted to an accident or can not be com-
pletely discounted as a contributing
factor to the accident. The employee
shall be tested as soon as possible but
not later than 32 hours after the acci-
dent. The decision not to administer a
test under this section must be based
on a determination, using the best in-
formation available at the time of the
determination, that the employee’s
performance could not have contrib-
uted to the accident. The employee
shall submit to post-accident testing
under this section.

(d) Drug testing based on reasonable
cause. Each employer must test each
employee who performs a safety-sen-
sitive function and who is reasonably
suspected of having used a prohibited
drug. The decision to test must be
based on a reasonable and articulable
belief that the employee is using a pro-
hibited drug on the basis of specific
contemporaneous physical, behavioral,
or performance indicators of probable
drug use. At least two of the employ-
ee’s supervisors, one of whom is trained
in detection of the symptoms of pos-
sible drug use, must substantiate and
concur in the decision to test an em-
ployee who is reasonably suspected of
drug use; except that in the case of an
employer, other than a part 121 certifi-
cate holder, who employs 50 or fewer
employees who perform safety-sen-
sitive functions, one supervisor who is
trained in detection of symptoms of
possible drug use must substantiate
the decision to test an employee who is
reasonably suspected of drug use.

(e) Return to duty drug testing. Each
employer shall ensure that before an
individual is returned to duty to per-
form a safety-sensitive function after
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refusing to submit to a drug test re-
quired by this subpart or receiving a
verified positive drug test result on a
test conducted under this subpart the
individual shall undergo a return-to-
duty drug test. No employer shall
allow an individual required to undergo
return-to-duty testing to perform a
safety-sensitive function unless the
employer has received a verified nega-
tive drug test result for the individual.
The test cannot occur until after the
SAP has determined that the employee
has successfully complied with the pre-
scribed education and/or treatment.

(f) Follow-up drug testing. (1) Each
employer shall implement a reasonable
program of unannounced testing of
each individual who has been hired to
perform or who has been returned to
the performance of a safety-sensitive
function after refusing to submit to a
drug test required by this subpart or
receiving a verified positive drug test
result on a test conducted under this
subpart.

(2) The number and frequency of such
testing shall be determined by the em-
ployer’s Substance Abuse Professional
conducted in accordance with the pro-
visions of 49 CFR part 40, but shall con-
sist of at least six tests in the first 12
months following the employee’s re-
turn to duty.

(3) The employer must direct the em-
ployee to undergo testing for alcohol in
accordance with subpart F of this part,
in addition to drugs, if the Substance
Abuse Professional determines that al-
cohol testing is necessary for the par-
ticular employee. Any such alcohol
testing shall be conducted in accord-
ance with the provisions of 49 CFR part
40.

(4) Follow-up testing shall not exceed
60 months after the date the individual
begins to perform or returns to the per-
formance of a safety-sensitive func-
tion. The Substance Abuse Professional
may terminate the requirement for fol-
low-up testing at any time after the
first six tests have been conducted, if
the Substance Abuse Professional de-
termines that such testing is no longer
necessary.
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§120.111 Administrative and
matters.

(a) MRO record retention requirements.
(1) Records concerning drug tests con-
firmed positive by the laboratory shall
be maintained by the MRO for 5 years.
Such records include the MRO copies of
the custody and control form, medical
interviews, documentation of the basis
for verifying as negative test results
confirmed as positive by the labora-
tory, any other documentation con-
cerning the MRO’s verification process.

(2) Should the employer change
MRO’s for any reason, the employer
shall ensure that the former MRO for-
wards all records maintained pursuant
to this rule to the new MRO within ten
working days of receiving notice from
the employer of the new MRO’s name
and address.

(3) Any employer obtaining MRO
services by contract, including a con-
tract through a C/TPA, shall ensure
that the contract includes a record-
keeping provision that is consistent
with this paragraph, including require-
ments for transferring records to a new
MRO.

(b) Access to records. The employer
and the MRO shall permit the Adminis-
trator or the Administrator’s rep-
resentative to examine records re-
quired to be kept under this subpart
and 49 CFR part 40. The Administrator
or the Administrator’s representative
may require that all records main-
tained by the service agent for the em-
ployer must be produced at the em-
ployer’s place of business.

(c) Release of drug testing information.
An employer shall release information
regarding an employee’s drug testing
results, evaluation, or rehabilitation to
a third party in accordance with 49
CFR part 40. Except as required by law,
this subpart, or 49 CFR part 40, no em-
ployer shall release employee informa-
tion.

(d) Refusal to submit to testing. Each
employer must notify the FAA within 2
working days of any employee who
holds a certificate issued under part 61,
part 63, or part 65 of this chapter who
has refused to submit to a drug test re-
quired under this subpart. Notification
must be sent to: Federal Aviation Ad-
ministration, Office of Aerospace Medi-
cine, Drug Abatement Division (AAM-

other
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800), 800 Independence Avenue, SW.,
Washington, DC 20591, or by fax to (202)
267-5200.

(e) Permanent disqualification from
service. (1) An employee who has
verified positive drug test results on
two drug tests required by this subpart
of this chapter, and conducted after
September 19, 1994, is permanently pre-
cluded from performing for an em-
ployer the safety-sensitive duties the
employee performed prior to the sec-
ond drug test.

(2) An employee who has engaged in
prohibited drug use during the per-
formance of a safety-sensitive function
after September 19, 1994 is permanently
precluded from performing that safety-
sensitive function for an employer.

(f) DOT management information Sys-
tem annual reports. Copies of any an-
nual reports submitted to the FAA
under this subpart must be maintained
by the employer for a minimum of 5
years.

§120.113 Medical Review Officer, Sub-
stance Abuse Professional, and Em-
ployer Responsibilities.

(a) The employer shall designate or
appoint a Medical Review Officer
(MRO) who shall be qualified in accord-
ance with 49 CFR part 40 and shall per-
form the functions set forth in 49 CFR
part 40 and this subpart. If the em-
ployer does not have a qualified indi-
vidual on staff to serve as MRO, the
employer may contract for the provi-
sion of MRO services as part of its drug
testing program.

(b) Medical Review Officer (MRO). The
MRO must perform the functions set
forth in subpart G of 49 CFR part 40,
and subpart E of this part. The MRO
shall not delay verification of the pri-
mary test result following a request for
a split specimen test unless such delay
is based on reasons other than the fact
that the split specimen test result is
pending. If the primary test result is
verified as positive, actions required
under this rule (e.g., notification to the
Federal Air Surgeon, removal from
safety-sensitive position) are not
stayed during the 72-hour request pe-
riod or pending receipt of the split
specimen test result.
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(c) Substance Abuse Professional (SAP).
The SAP must perform the functions
set forth in 49 CFR part 40, subpart O.

(d) Additional Medical Review Officer,
Substance Abuse Professional, and Em-
ployer Responsibilities Regarding 14 CFR
part 67 Airman Medical Certificate Hold-
ers. (1) As part of verifying a confirmed
positive test result or refusal to submit
to a test, the MRO must ask and the
individual must answer whether he or
she holds an airman medical certificate
issued under 14 CFR part 67 or would be
required to hold an airman medical
certificate to perform a safety-sen-
sitive function for the employer. If the
individual answers in the affirmative
to either question, in addition to noti-
fying the employer in accordance with
49 CFR part 40, the MRO must forward
to the Federal Air Surgeon, at the ad-
dress listed in paragraph (d)(6) of this
section, the name of the individual,
along with identifying information and
supporting documentation, within 2
working days after verifying a positive
drug test result or refusal to submit to
a test.

(2) During the SAP interview re-
quired for a verified positive test result
or a refusal to submit to a test, the
SAP must ask and the individual must
answer whether he or she holds or
would be required to hold an airman
medical certificate issued under 14 CFR
part 67 to perform a safety-sensitive
function for the employer. If the indi-
vidual answers in the affirmative, the
individual must obtain an airman med-
ical certificate issued by the Federal
Air Surgeon dated after the verified
positive drug test result date or refusal
to test date. After the individual ob-
tains this airman medical certificate,
the SAP may recommend to the em-
ployer that the individual may be re-
turned to a safety-sensitive position.
The receipt of an airman medical cer-
tificate does not alter any obligations
otherwise required by 49 CFR part 40 or
this subpart.

(3) An employer must forward to the
Federal Air Surgeon within 2 working
days of receipt, copies of all reports
provided to the employer by a SAP re-
garding the following:

(i) An individual who the MRO has
reported to the Federal Air Surgeon
under §120.113 (d)(1); or
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(ii) An individual who the employer
has reported to the Federal Air Sur-
geon under §120.111(d).

(4) The employer must not permit an
employee who is required to hold an
airman medical certificate under 14
CFR part 67 to perform a safety-sen-
sitive duty to resume that duty until
the employee has:

(i) Been issued an airman medical
certificate from the Federal Air Sur-
geon after the date of the verified posi-
tive drug test result or refusal to test;
and

(ii) Met the return to duty require-
ments in accordance with 49 CFR part
40.

(5) Reports required under this sec-
tion shall be forwarded to the Federal
Air Surgeon, Federal Aviation Admin-
istration, Office of Aerospace Medicine,
Attn: Drug Abatement Division (AAM-
800), 800 Independence Avenue, SW.,
Washington, DC 20591.

(6) MROs, SAPs, and employers who
send reports to the Federal Air Sur-
geon must keep a copy of each report
for 5 years.

§120.115 Employee
gram (EAP).

(a) The employer shall provide an
EAP for employees. The employer may
establish the EAP as a part of its inter-
nal personnel services or the employer
may contract with an entity that will
provide EAP services to an employee.
Each EAP must include education and
training on drug use for employees and
training for supervisors making deter-
minations for testing of employees
based on reasonable cause.

(b) EAP education program. (1) Each
EAP education program must include
at least the following elements:

(i) Display and distribution of infor-
mational material;

(ii) Display and distribution of a
community service hot-line telephone
number for employee assistance; and

(iii) Display and distribution of the
employer’s policy regarding drug use in
the workplace.

(2) The employer’s policy shall in-
clude information regarding the con-
sequences under the rule of using drugs
while performing safety-sensitive func-
tions, receiving a verified positive drug

Assistance Pro-
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test result, or refusing to submit to a
drug test required under the rule.

(c) EAP training program. (1) Each em-
ployer shall implement a reasonable
program of initial training for employ-
ees. The employee training program
must include at least the following ele-
ments:

(i) The effects and consequences of
drug use on individual health, safety,
and work environment;

(ii) The manifestations and behav-
ioral cues that may indicate drug use
and abuse; and

(iii) Documentation of training given
to employees and employer’s super-
visory personnel.

(2) The employer’s supervisory per-
sonnel who will determine when an em-
ployee is subject to testing based on
reasonable cause shall receive specific
training on specific, contemporaneous
physical, behavioral, and performance
indicators of probable drug use in addi-
tion to the training specified in §120.115
(c).

(3) The employer shall ensure that
supervisors who will make reasonable
cause determinations receive at least
60 minutes of initial training.

(4) The employer shall implement a
reasonable recurrent training program
for supervisory personnel making rea-
sonable cause determinations during
subsequent years.

(5) The employer shall identify the
employee and supervisor for EAP train-
ing in the employer’s drug testing plan
submitted to the FAA for approval.

§120.117 Implementing a drug testing
program.

(a) Each company must meet the re-
quirements of this subpart. Use the fol-
lowing chart to determine whether
your company must obtain an Anti-
drug and Alcohol Misuse Prevention
Program Operations Specification or
whether you must register with the
FAA:

Ifyouare ... You must . ..

(1) A part 119 cer-
tificate holder with
authority to oper-
ate under parts

Obtain an Antidrug and Alcohol Misuse
Prevention ~ Program  Operations
Specification by contacting your FAA
Principal Operations Inspector.

121 and/or 135.

(2) An operator as Register with the FAA by contacting
defined in the Flight Standards District Office
§91.147 of this nearest to your principal place of
chapter. business.
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If you are . . . You must . . .

Ifyou... You must . . .

(3) An air traffic
control facility not
operated by the
FAA or by or
under contract to
the U.S. Military.

(4) A part 145 cer-
tificate holder
who has your

Register with the FAA, Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-
ence Avenue, SW., Washington, DC
20591.

Obtain an Antidrug and Alcohol Misuse
Prevention ~ Program  Operations
Specification by contacting your Prin-

own drug testing
program.

cipal Maintenance Inspector or reg-
ister with the FAA, Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-
ence Avenue, SW., Washington, DC
20591, if you opt to conduct your
own drug testing program.

Register with the FAA, Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-
ence Avenue, SW., Washington, DC
20591, if you opt to conduct your
own drug testing program.

(5) A contractor
who has your
own drug testing
program.

(b) Use the following chart for imple-
menting a drug testing program if you
are applying for a part 119 certificate
with authority to operate under parts
121 or 135 of this chapter, if you intend
to begin operations as defined in §91.147
of this chapter, or if you intend to
begin air traffic control operations (not
operated by the FAA or by or under
contract to the U.S. Military). Use it
to determine whether you need to have
an Antidrug and Alcohol Misuse Pre-
vention Program Operations Specifica-
tion, or whether you need to register
with the FAA. Your employees who
perform safety-sensitive functions
must be tested in accordance with this
subpart. The chart follows:

Ifyou...

You must . . .

(1) Apply for a part
119 certificate
with authority to
operate under
parts 121 or 135.

(2) Intend to begin
operations as de-
fined in §91.147
of this chapter.

(i) Have an Antidrug and Alcohol Mis-
use Prevention Program Operations
Specification.

(i) Implement an FAA drug testing pro-
gram no later than the date you start
operations, and

(i) Meet the requirements of this sub-
part.

(i) Register with the FAA, by contacting
the Flight Standards District Office
nearest to your principal place of
business prior to starting operations.

(i) Implement an FAA drug testing pro-
gram no later than the date you start
operations, and

(iii) Meet the requirements of this sub-
part.
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(3) Intend to begin
air traffic control
operations (at an
air traffic control
facility not oper-
ated by the FAA
or by or under
contract to the
U.S. military).

(i) Register with the FAA, Office of
Aerospace Medicine, Drug Abate-
ment Division (AAM-800), 800 Inde-
pendence Avenue, SW., Wash-
ington, DC 20591 prior to starting
operations.

(i) Implement an FAA drug testing pro-
gram no later than the date you start
operations, and

(iii) Meet the requirements of this sub-
part.

(c) If you are an individual or com-
pany that intends to provide safety-
sensitive services by contract to a part
119 certificate holder with authority to
operate under parts 121 and/or 135 of
this chapter, an operation as defined in
§91.147 of this chapter, or an air traffic
control facility not operated by the
FAA or by or under contract to the
U.S. military, use the following chart
to determine what you must do if you
opt to have your own drug testing pro-
gram.

And you opt to conduct your own drug

Ifyou... program, you must . . .

(1) Are a part 145
certificate holder.

(i) Have an Antidrug and Alcohol Mis-
use Prevention Program Operations
Specification or register with the
FAA, Office of Aerospace Medicine,
Drug Abatement Division (AAM-
800), 800 Independence Avenue,
SW., Washington, DC 20591,

(i) Implement an FAA drug testing pro-
gram no later than the date you start
performing safety-sensitive functions
for a part 119 certificate holder with
authority to operate under parts 121
or 135, or operator as defined in
§91.147 of this chapter, and

(iii) Meet the requirements of this sub-
part as if you were an employer.

(2) Are a contractor

(i) Register with the FAA, Office of
Aerospace Medicine, Drug Abate-
ment Division (AAM-800), 800 Inde-
pendence Avenue, SW., Wash-
ington, DC 20591,

(i) Implement an FAA drug testing pro-
gram no later than the date you start
performing safety-sensitive functions
for a part 119 certificate holder with
authority to operate under parts 121
or 135, or operator as defined in
§91.147 of this chapter, or an air
traffic control facility not operated by
the FAA or by or under contract to

the U.S. Military, and
(i) Meet the requirements of this sub-
part as if you were an employer.

(d) Obtaining an Antidrug and Alcohol
Misuse Prevention Program Operations
Specification. (1) To obtain an Antidrug
and Alcohol Misuse Prevention Pro-
gram Operations Specification, you
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must contact your FAA Principal Op-
erations Inspector or Principal Mainte-
nance Inspector. Provide him/her with
the following information:

(i) Company name.

(ii) Certificate number.

(iii) Telephone number.

(iv) Address where your drug and al-
cohol testing program records are kept.

(v) Whether you have 50 or more safe-
ty-sensitive employees, or 49 or fewer
safety-sensitive employees. (Part 119
certificate holders with authority to
operate only under part 121 of this
chapter are not required to provide this
information.)

(2) You must certify on your Anti-
drug and Alcohol Misuse Prevention
Program Operations Specification
issued by your FAA Principal Oper-
ations Inspector or Principal Mainte-
nance Inspector that you will comply
with this part and 49 CFR part 40.

(3) You are required to obtain only
one Antidrug and Alcohol Misuse Pre-
vention Program Operations Specifica-
tion to satisfy this requirement under
this part.

(4) You must update the Antidrug
and Alcohol Misuse Prevention Pro-
gram Operations Specification when
any changes to the information con-
tained in the Operation Specification
occur.

(e) Registering a drug and alcohol test-
ing program with the FAA. (1) To reg-
ister with the FAA, submit the fol-
lowing information:

(i) Company name.

(ii) Telephone number.

(iii) Address where your drug and al-
cohol testing program records are kept.

(iv) Type of safety-sensitive func-
tions you perform for an employer
(such as flight instruction duties, air-
craft dispatcher duties, maintenance or
preventive maintenance duties, ground
security coordinator duties, aviation
screening duties, air traffic control du-
ties).

(v) Whether you have 50 or more safe-
ty-sensitive employees, or 49 or fewer
covered employees.

(vi) A signed statement indicating
that: your company will comply with
this part and 49 CFR part 40; and, if
you are a contractor, you intend to
provide safety-sensitive functions by
contract to a part 119 certificate holder

40

14 CFR Ch. | (1-1-12 Edition)

with authority to operate under part
121 and/or part 135 of this chapter, an
operator as defined in §91.147 of this
chapter, or an air traffic control facil-
ity not operated by the FAA or by or
under contract to the U.S. military.

(2) Send this information in the form
and manner prescribed by the Adminis-
trator, in duplicate to the appropriate
address below:

(i) For §91.147 operators: The Flight
Standards District Office nearest to
your principal place of business.

(ii) For all others: The Federal Avia-
tion Administration, Office of Aero-
space Medicine, Drug Abatement Divi-
sion (AAM-800), 800 Independence Ave-
nue, SW., Washington, DC 20591.

(3) Update the registration informa-
tion as changes occur. Send the up-
dates in duplicate to the address speci-
fied in paragraph (e)(2) of this section.

(4) This registration will satisfy the
registration requirements for both
your drug testing program under this
subpart and your alcohol testing pro-
gram under subpart F of this part.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3154, Jan. 20, 2010]

§120.119 Annual reports.

(a) Annual reports of testing results
must be submitted to the FAA by
March 15 of the succeeding calendar
year for the prior calendar year (Janu-
ary 1 through December 31) in accord-
ance with the following provisions:

(1) Each part 121 certificate holder
shall submit an annual report each
year.

(2) Each entity conducting a drug
testing program under this part, other
than a part 121 certificate holder, that
has 50 or more employees performing a
safety-sensitive function on January 1
of any calendar year shall submit an
annual report to the FAA for that cal-
endar year.

(3) The Administrator reserves the
right to require that aviation employ-
ers not otherwise required to submit
annual reports prepare and submit
such reports to the FAA. Employers
that will be required to submit annual
reports under this provision will be no-
tified in writing by the FAA.

(b) As an employer, you must use the
Management Information System
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(MIS) form and instructions as re-
quired by 49 CFR part 40 (at 49 CFR
40.26 and appendix H to 49 CFR part 40).
You may also use the electronic
version of the MIS form provided by
DOT. The Administrator may des-
ignate means (e.g., electronic program
transmitted via the Internet) other
than hard-copy, for MIS form submis-
sion. For information on where to sub-
mit MIS forms and for the electronic
version of the form, see: hitp:/
www.faa.gov/about/office  org/
headquarters offices/avs/offices/aam/
drug alcohol.

(c) A service agent may prepare the
MIS report on behalf of an employer.
However, a company official (e.g., Des-
ignated Employer Representative as
defined in 49 CFR part 40) must certify
the accuracy and completeness of the
MIS report, no matter who prepares it.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3154, Jan. 20, 2010]

§120.121 Preemption.

(a) The issuance of 14 CFR parts 65,
91, 121, and 135 by the FAA preempts
any State or local law, rule, regula-
tion, order, or standard covering the
subject matter of 14 CFR parts 65, 91,
121, and 135, including but not limited
to, drug testing of aviation personnel
performing safety-sensitive functions.

(b) The issuance of 14 CFR parts 65,
91, 121, and 135 does not preempt provi-
sions of state criminal law that impose
sanctions for reckless conduct of an in-
dividual that leads to actual loss of
life, injury, or damage to property
whether such provisions apply specifi-
cally to aviation employees or gen-
erally to the public.

§120.123 Drug testing outside the ter-
ritory of the United States.

(a) No part of the testing process (in-
cluding specimen collection, labora-
tory processing, and MRO actions)
shall be conducted outside the terri-
tory of the United States.

(1) Each employee who is assigned to
perform safety-sensitive functions sole-
ly outside the territory of the United
States shall be removed from the ran-
dom testing pool upon the inception of
such assignment.

(2) Each covered employee who is re-
moved from the random testing pool
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under this section shall be returned to
the random testing pool when the em-
ployee resumes the performance of
safety-sensitive functions wholly or
partially within the territory of the
United States.

(b) The provisions of this subpart
shall not apply to any individual who
performs a function listed in §120.105
by contract for an employer outside
the territory of the United States.

§120.125 Waivers from 49 CFR 40.21.

An employer subject to this part may
petition the Drug Abatement Division,
Office of Aerospace Medicine, for a
waiver allowing the employer to stand
down an employee following a report of
a laboratory confirmed positive drug
test or refusal, pending the outcome of
the verification process.

(a) Bach petition for a waiver must
be in writing and include substantial
facts and justification to support the
waiver. Each petition must satisfy the
substantive requirements for obtaining
a waiver, as provided in 49 CFR 40.21.

(b) BEach petition for a waiver must
be submitted to the Federal Aviation
Administration, Office of Aerospace
Medicine, Drug Abatement Division
(AAM-800), 800 Independence Avenue,
SW., Washington, DC 20591.

(c) The Administrator may grant a
waiver subject to 49 CFR 40.21(d).

Subpart F—Alcohol Testing
Program Requirements

§120.201 Scope.

This subpart contains the standards
and components that must be included
in an alcohol testing program required
by this part.

§120.203 General.

(a) Purpose. The purpose of this sub-
part is to establish programs designed
to help prevent accidents and injuries
resulting from the misuse of alcohol by
employees who perform safety-sen-
sitive functions in aviation.

(b) Alcohol testing procedures. Each
employer shall ensure that all alcohol
testing conducted pursuant to this sub-
part complies with the procedures set
forth in 49 CFR part 40. The provisions
of 49 CFR part 40 that address alcohol
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testing are made applicable to employ-
ers by this subpart.

(c) Employer responsibility. As an em-
ployer, you are responsible for all ac-
tions of your officials, representatives,
and service agents in carrying out the
requirements of the DOT agency regu-
lations.

§120.205 Preemption
local laws.

of State and

(a) Except as provided in paragraph
(a)(2) of this section, these regulations
preempt any State or local law, rule,
regulation, or order to the extent that:

(1) Compliance with both the State or
local requirement and this subpart is
not possible; or

(2) Compliance with the State or
local requirement is an obstacle to the
accomplishment and execution of any
requirement in this subpart.

(b) The alcohol testing requirements
of this title shall not be construed to
preempt provisions of State criminal
law that impose sanctions for reckless
conduct leading to actual loss of life,
injury, or damage to property, whether
the provisions apply specifically to
transportation employees or employers
or to the general public.

§120.207 Other requirements imposed
by employers.

Except as expressly provided in these
alcohol testing requirements, nothing
in this subpart shall be construed to af-
fect the authority of employers, or the
rights of employees, with respect to
the use or possession of alcohol, includ-
ing any authority and rights with re-
spect to alcohol testing and rehabilita-
tion.

§120.209 Requirement for notice.

Before performing an alcohol test
under this subpart, each employer shall
notify a covered employee that the al-
cohol test is required by this subpart.
No employer shall falsely represent
that a test is administered under this
subpart.

§120.211 Applicable Federal
tions.

regula-

The following applicable regulations
appear in 49 CFR and 14 CFR:
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(a) 49 CFR Part 40—Procedures for
Transportation Workplace Drug Test-
ing Programs

(b) 14 CFR:

(1) §67.107—First-Class Airman Med-
ical Certificate, Mental.

2) §67.207—Second-Class
Medical Certificate, Mental.

(3) §67.307—Third-Class Airman Med-
ical Certificate, Mental.

4) §91.147—Passenger carrying
flights for compensation or hire.

(5) §135.1—Applicability

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3154, Jan. 20, 2010]

§120.213 Falsification.

No individual may make, or cause to
be made, any of the following:

(a) Any fraudulent or intentionally
false statement in any application of
an alcohol testing program.

(b) Any fraudulent or intentionally
false entry in any record or report that
is made, kept, or used to show compli-
ance with this subpart.

(c) Any reproduction or alteration,
for fraudulent purposes, of any report
or record required to be kept by this
subpart.

Airman

§120.215 Covered employees.

(a) Bach employee, including any as-
sistant, helper, or individual in a train-
ing status, who performs a safety-sen-
sitive function listed in this section di-
rectly or by contract (including by sub-
contract at any tier) for an employer
as defined in this subpart must be sub-
ject to alcohol testing under an alcohol
testing program implemented in ac-
cordance with this subpart. This in-
cludes full-time, part-time, temporary,
and intermittent employees regardless
of the degree of supervision. The safe-
ty-sensitive functions are:

(1) Flight crewmember duties.

(2) Flight attendant duties.

(3) Flight instruction duties.

(4) Aircraft dispatcher duties.

(5) Aircraft maintenance or preven-
tive maintenance duties.

(6) Ground security coordinator du-
ties.

(7) Aviation screening duties.

(8) Air traffic control duties.

(b) Each employer must identify any
employee who is subject to the alcohol
testing regulations of more than one
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DOT agency. Prior to conducting any
alcohol test on a covered employee
subject to the alcohol testing regula-
tions of more than one DOT agency,
the employer must determine which
DOT agency authorizes or requires the
test.

§120.217 Tests required.

(a) Pre-employment alcohol testing. As
an employer, you may, but are not re-
quired to, conduct pre-employment al-
cohol testing under this subpart. If you
choose to conduct pre-employment al-
cohol testing, you must comply with
the following requirements:

(1) You must conduct a pre-employ-
ment alcohol test before the first per-
formance of safety-sensitive functions
by every covered employee (whether a
new employee or someone who has
transferred to a position involving the
performance of safety-sensitive func-
tions).

(2) You must treat all safety-sen-
sitive employees performing safety-
sensitive functions the same for the
purpose of pre-employment alcohol
testing (i.e., you must not test some
covered employees and not others).

(3) You must conduct the pre-employ-
ment tests after making a contingent
offer of employment or transfer, sub-
ject to the employee passing the pre-
employment alcohol test.

(4) You must conduct all pre-employ-
ment alcohol tests using the alcohol
testing procedures of 49 CFR part 40.

(5) You must not allow a covered em-
ployee to begin performing safety-sen-
sitive functions unless the result of the
employee’s test indicates an alcohol
concentration of less than 0.04. If a pre-
employment test result under this
paragraph indicates an alcohol con-
centration of 0.02 or greater but less
than 0.04, the provisions of §120.221(f)
apply.

(b) Post-accident alcohol testing. (1) As
soon as practicable following an acci-
dent, each employer shall test each
surviving covered employee for alcohol
if that employee’s performance of a
safety-sensitive function either con-
tributed to the accident or cannot be
completely discounted as a contrib-
uting factor to the accident. The deci-
sion not to administer a test under this
section shall be based on the employ-
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er’s determination, using the Dbest
available information at the time of
the determination, that the covered
employee’s performance could not have
contributed to the accident.

(2) If a test required by this section is
not administered within 2 hours fol-
lowing the accident, the employer shall
prepare and maintain on file a record
stating the reasons the test was not
promptly administered. If a test re-
quired by this section is not adminis-
tered within 8 hours following the acci-
dent, the employer shall cease at-
tempts to administer an alcohol test
and shall prepare and maintain the
same record. Records shall be sub-
mitted to the FAA upon request of the
Administrator or his or her designee.

(3) A covered employee who is subject
to post-accident testing shall remain
readily available for such testing or
may be deemed by the employer to
have refused to submit to testing.
Nothing in this section shall be con-
strued to require the delay of necessary
medical attention for injured people
following an accident or to prohibit a
covered employee from leaving the
scene of an accident for the period nec-
essary to obtain assistance in respond-
ing to the accident or to obtain nec-
essary emergency medical care.

(¢) Random alcohol testing. (1) Except
as provided in paragraphs (c)(2)
through (c)(4) of this section, the min-
imum annual percentage rate for ran-
dom alcohol testing will be 25 percent
of the covered employees.

(2) The Administrator’s decision to
increase or decrease the minimum an-
nual percentage rate for random alco-
hol testing is based on the violation
rate for the entire industry. All infor-
mation used for this determination is
drawn from MIS reports required by
this subpart. In order to ensure reli-
ability of the data, the Administrator
considers the quality and completeness
of the reported data, may obtain addi-
tional information or reports from em-
ployers, and may make appropriate
modifications in calculating the indus-
try violation rate. Each year, the Ad-
ministrator will publish in the FED-
ERAL REGISTER the minimum annual
percentage rate for random alcohol
testing of covered employees. The new
minimum annual percentage rate for
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random alcohol testing will be applica-
ble starting January 1 of the calendar
year following publication.

(3)(i) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or more, the Adminis-
trator may lower this rate to 10 per-
cent of all covered employees if the Ad-
ministrator determines that the data
received under the reporting require-
ments of this subpart for two consecu-
tive calendar years indicate that the
violation rate is less than 0.5 percent.

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator
may lower this rate to 25 percent of all
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of this subpart for two consecu-
tive calendar years indicate that the
violation rate is less than 1.0 percent
but equal to or greater than 0.5 per-
cent.

(4)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received
under the reporting requirements of
this subpart for that calendar year in-
dicate that the violation rate is equal
to or greater than 0.5 percent but less
than 1.0 percent, the Administrator
will increase the minimum annual per-
centage rate for random alcohol test-
ing to 25 percent of all covered employ-
ees.

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data
received under the reporting require-
ments of this subpart for that calendar
year indicate that the violation rate is
equal to or greater than 1.0 percent,
the Administrator will increase the
minimum annual percentage rate for
random alcohol testing to 50 percent of
all covered employees.

(56) The selection of employees for
random alcohol testing shall be made
by a scientifically valid method, such
as a random-number table or a com-
puter-based random number generator
that is matched with employees’ Social
Security numbers, payroll identifica-
tion numbers, or other comparable
identifying numbers. Under the selec-
tion process used, each covered em-
ployee shall have an equal chance of
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being tested each time selections are
made.

(6) As an employer, you must select
and test a percentage of employees at
least equal to the minimum annual
percentage rate each year.

(i) As an employer, to determine
whether you have met the minimum
annual percentage rate, you must di-
vide the number of random alcohol
screening test results for safety-sen-
sitive employees by the average num-
ber of safety-sensitive employees eligi-
ble for random testing.

(A) To calculate whether you have
met the annual minimum percentage
rate, count all random screening test
results below 0.02 breath alcohol con-
centration, random screening test re-
sults of 0.02 or greater breath alcohol
concentration, and random refusals as
your ‘‘random alcohol screening test
results.”

(B) To calculate the average number
of safety-sensitive employees eligible
for random testing throughout the
year, add the total number of safety-
sensitive employees eligible for testing
during each random testing period for
the year and divide that total by the
number of random testing periods.
Only safety-sensitive employees are to
be in an employer’s random testing
pool, and all safety-sensitive employ-
ees must be in the random pool. If you
are an employer conducting random
testing more often than once per
month (e.g., you select daily, weekly,
bi-weekly) you do not need to compute
this total number of safety-sensitive
employees more than on a once per
month basis.

(ii) As an employer, you may use a
service agent to perform random selec-
tions for you, and your safety-sensitive
employees may be part of a larger ran-
dom testing pool of safety-sensitive
employees. However, you must ensure
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that
only safety-sensitive employees are in
the random testing pool. For example:

(A) If the service agent has your em-
ployees in a random testing pool for
your company alone, you must ensure
that the testing is conducted at least
at the minimum annual percentage
rate under this part.
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(B) If the service agent has your em-
ployees in a random testing pool com-
bined with other FAA-regulated com-
panies, you must ensure that the test-
ing is conducted at least at the min-
imum annual percentage rate under
this part.

(C) If the service agent has your em-
ployees in a random testing pool com-
bined with other DOT-regulated com-
panies, you must ensure that the test-
ing is conducted at least at the highest
rate required for any DOT-regulated
company in the pool.

(7) Each employer shall ensure that
random alcohol tests conducted under
this subpart are unannounced and that
the dates for administering random
tests are spread reasonably throughout
the calendar year.

(8) Each employer shall require that
each covered employee who is notified
of selection for random testing pro-
ceeds to the testing site immediately;
provided, however, that if the employee
is performing a safety-sensitive func-
tion at the time of the notification, the
employer shall instead ensure that the
employee ceases to perform the safety-
sensitive function and proceeds to the
testing site as soon as possible.

(9) A covered employee shall only be
randomly tested while the employee is
performing safety-sensitive functions;
just before the employee is to perform
safety-sensitive functions; or just after
the employee has ceased performing
such functions.

(10) If a given covered employee is
subject to random alcohol testing
under the alcohol testing rules of more
than one DOT agency, the employee
shall be subject to random alcohol test-
ing at the percentage rate established
for the calendar year by the DOT agen-
cy regulating more than 50 percent of
the employee’s functions.

(11) If an employer is required to con-
duct random alcohol testing under the
alcohol testing rules of more than one
DOT agency, the employer may—

(i) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are
subject to testing at the same required
rate; or

(ii) Randomly select such employees
for testing at the highest percentage
rate established for the calendar year
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by any DOT agency to which the em-
ployer is subject.

(d) Reasonable suspicion alcohol test-
ing. (1) An employer shall require a
covered employee to submit to an alco-
hol test when the employer has reason-
able suspicion to believe that the em-
ployee has violated the alcohol misuse
prohibitions in §§120.19 or 120.37.

(2) The employer’s determination
that reasonable suspicion exists to re-
quire the covered employee to undergo
an alcohol test shall be based on spe-
cific, contemporaneous, articulable ob-
servations concerning the appearance,
behavior, speech or body odors of the
employee. The required observations
shall be made by a supervisor who is
trained in detecting the symptoms of
alcohol misuse. The supervisor who
makes the determination that reason-
able suspicion exists shall not conduct
the breath alcohol test on that em-
ployee.

(3) Alcohol testing is authorized by
this section only if the observations re-
quired by paragraph (d)(2) of this sec-
tion are made during, just preceding,
or just after the period of the work day
that the covered employee is required
to be in compliance with this rule. An
employee may be directed by the em-
ployer to undergo reasonable suspicion
testing for alcohol only while the em-
ployee is performing safety-sensitive
functions; just before the employee is
to perform safety-sensitive functions;
or just after the employee has ceased
performing such functions.

(4)(1) If a test required by this section
is not administered within 2 hours fol-
lowing the determination made under
paragraph (d)(2) of this section, the em-
ployer shall prepare and maintain on
file a record stating the reasons the
test was not promptly administered. If
a test required by this section is not
administered within 8 hours following
the determination made under para-
graph (d)(2) of this section, the em-
ployer shall cease attempts to admin-
ister an alcohol test and shall state in
the record the reasons for not admin-
istering the test.

(ii) Notwithstanding the absence of a
reasonable suspicion alcohol test under
this section, no covered employee shall
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report for duty or remain on duty re-
quiring the performance of safety-sen-
sitive functions while the employee is
under the influence of, or impaired by,
alcohol, as shown by the behavioral,
speech, or performance indicators of al-
cohol misuse, nor shall an employer
permit the covered employee to per-
form or continue to perform safety-sen-
sitive functions until:

(A) An alcohol test is administered
and the employee’s alcohol concentra-
tion measures less than 0.02; or

(B) The start of the employee’s next
regularly scheduled duty period, but
not less than 8 hours following the de-
termination made under paragraph
(d)(2) of this section that there is rea-
sonable suspicion that the employee
has violated the alcohol misuse provi-
sions in §§120.19 or 120.37.

(iii) No employer shall take any ac-
tion under this subpart against a cov-
ered employee based solely on the em-
ployee’s behavior and appearance in
the absence of an alcohol test. This
does not prohibit an employer with au-
thority independent of this subpart
from taking any action otherwise con-
sistent with law.

(e) Return-to-duty alcohol testing.
Each employer shall ensure that before
a covered employee returns to duty re-
quiring the performance of a safety-
sensitive function after engaging in
conduct prohibited in §§120.19 or 120.37
the employee shall undergo a return-
to-duty alcohol test with a result indi-
cating an alcohol concentration of less
than 0.02. The test cannot occur until
after the SAP has determined that the
employee has successfully complied
with the prescribed education and/or
treatment.

(f) Follow-up alcohol testing. (1) Each
employer shall ensure that the em-
ployee who engages in conduct prohib-
ited by §§120.19 or 120.37, is subject to
unannounced follow-up alcohol testing
as directed by a SAP.

(2) The number and frequency of such
testing shall be determined by the em-
ployer’s SAP, but must consist of at
least six tests in the first 12 months
following the employee’s return to
duty.

(3) The employer must direct the em-
ployee to undergo testing for drugs in
accordance with subpart E of this part,
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in addition to alcohol, if the SAP de-
termines that drug testing is necessary
for the particular employee. Any such
drug testing shall be conducted in ac-
cordance with the provisions of 49 CFR
part 40.

(4) Follow-up testing shall not exceed
60 months after the date the individual
begins to perform, or returns to the
performance of, a safety-sensitive func-
tion. The SAP may terminate the re-
quirement for follow-up testing at any
time after the first six tests have been
conducted, if the SAP determines that
such testing is no longer necessary.

(5) A covered employee shall be test-
ed for alcohol under this section only
while the employee is performing safe-
ty-sensitive functions, just before the
employee is to perform safety-sensitive
functions, or just after the employee
has ceased performing such functions.

(g8) Retesting of covered employees with
an alcohol concentration of 0.02 or greater
but less than 0.04. Each employer shall
retest a covered employee to ensure
compliance with the provisions of
§120.221(f) if the employer chooses to
permit the employee to perform a safe-
ty-sensitive function within 8 hours
following the administration of an al-
cohol test indicating an alcohol con-
centration of 0.02 or greater but less
than 0.04.

§120.219 Handling of test results,
record retention, and confiden-
tiality.

(a) Retention of records. (1) General re-
quirement. In addition to the records re-
quired to be maintained under 49 CFR
part 40, employers must maintain
records required by this subpart in a
secure location with controlled access.

(2) Period of retention.

(i) Five years.

(A) Copies of any annual reports sub-
mitted to the FAA under this subpart
for a minimum of 5 years.

(B) Records of notifications to the
Federal Air Surgeon of refusals to sub-
mit to testing and violations of the al-
cohol misuse prohibitions in this chap-
ter by covered employees who hold
medical certificates issued under part
67 of this chapter.

(C) Documents presented by a cov-
ered employee to dispute the result of
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an alcohol test administered under this
subpart.

(D) Records related to other viola-
tions of §§120.19 or 120.37.

(ii) Two years. Records related to the
testing process and training required
under this subpart.

(A) Documents related to the random
selection process.

(B) Documents generated in connec-
tion with decisions to administer rea-
sonable suspicion alcohol tests.

(C) Documents generated in connec-
tion with decisions on post-accident
tests.

(D) Documents verifying existence of
a medical explanation of the inability
of a covered employee to provide ade-
quate breath for testing.

(E) Materials on alcohol misuse
awareness, including a copy of the em-
ployer’s policy on alcohol misuse.

(F) Documentation of compliance
with the requirements of §120.223(a).

(G) Documentation of training pro-
vided to supervisors for the purpose of
qualifying the supervisors to make a
determination concerning the need for
alcohol testing based on reasonable
suspicion.

(H) Certification that any training
conducted under this subpart complies
with the requirements for such train-
ing.

(b) Annual reports. (1) Annual reports
of alcohol testing program results
must be submitted to the FAA by
March 15 of the succeeding calendar
year for the prior calendar year (Janu-
ary 1 through December 31) in accord-
ance with the provisions of paragraphs
(b)(1)(1) through (iii) of this section.

(i) Each part 121 certificate holder
shall submit an annual report each
year.

(ii) Bach entity conducting an alco-
hol testing program under this part,
other than a part 121 certificate holder,
that has 50 or more employees per-
forming a safety-sensitive function on
January 1 of any calendar year shall
submit an annual report to the FAA for
that calendar year.

(iii) The Administrator reserves the
right to require that aviation employ-
ers not otherwise required to submit
annual reports prepare and submit
such reports to the FAA. Employers
that will be required to submit annual
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reports under this provision will be no-
tified in writing by the FAA.

(2) As an employer, you must use the
Management Information System
(MIS) form and instructions as re-
quired by 49 CFR part 40 (at 49 CFR
40.26 and appendix H to 49 CFR part 40).
You may also use the electronic
version of the MIS form provided by
the DOT. The Administrator may des-
ignate means (e.g., electronic program
transmitted via the Internet) other
than hard-copy, for MIS form submis-
sion. For information on where to sub-
mit MIS forms and for the electronic
version of the form, see: http:/
www.faa.gov/about/office  org/
headquarters offices/avs/offices/aam/
drug alcohol/.

(3) A service agent may prepare the
MIS report on behalf of an employer.
However, a company official (e.g., Des-
ignated Employer Representative as
defined in 49 CFR part 40) must certify
the accuracy and completeness of the
MIS report, no matter who prepares it.

(c) Access to records and facilities.

(1) Except as required by law or ex-
pressly authorized or required in this
subpart, no employer shall release cov-
ered employee information that is con-
tained in records required to be main-
tained under this subpart.

(2) A covered employee is entitled,
upon written request, to obtain copies
of any records pertaining to the em-
ployee’s use of alcohol, including any
records pertaining to his or her alcohol
tests in accordance with 49 CFR part
40. The employer shall promptly pro-
vide the records requested by the em-
ployee. Access to an employee’s records
shall not be contingent upon payment
for records other than those specifi-
cally requested.

(3) Each employer shall permit access
to all facilities utilized in complying
with the requirements of this subpart
to the Secretary of Transportation or
any DOT agency with regulatory au-
thority over the employer or any of its
covered employees.

§120.221 Consequences for employees
engaging in alcohol-related con-
duct.

(a) Removal from safety-sensitive func-
tion. (1) Except as provided in 49 CFR
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part 40, no covered employee shall per-
form safety-sensitive functions if the
employee has engaged in conduct pro-
hibited by §§120.19 or 120.37, or an alco-
hol misuse rule of another DOT agency.

(2) No employer shall permit any cov-
ered employee to perform safety-sen-
sitive functions if the employer has de-
termined that the employee has vio-
lated this section.

(b) Permanent disqualification from
service. An employee who violates
§§120.19 or 120.37, or who engages in al-
cohol use that violates another alcohol
misuse provision of §§120.19 or 120.37
and who had previously engaged in al-
cohol use that violated the provisions
of §§120.19 or 120.37 after becoming sub-
ject to such prohibitions is perma-
nently precluded from performing for
an employer the safety-sensitive duties
the employee performed before such
violation.

(c) Notice to the Federal Air Surgeon.
(1) An employer who determines that a
covered employee who holds an airman
medical certificate issued under part 67
of this chapter has engaged in alcohol
use that violated the alcohol misuse
provisions of §§120.19 or 120.37 shall no-
tify the Federal Air Surgeon within 2
working days.

(2) Each such employer shall forward
to the Federal Air Surgeon a copy of
the report of any evaluation performed
under the provisions of §120.223(c) with-
in 2 working days of the employer’s re-
ceipt of the report.

(3) All documents must be sent to the
Federal Air Surgeon, Federal Aviation
Administration, Office of Aerospace
Medicine, Attn: Drug Abatement Divi-
sion (AAM-800), 800 Independence Ave-
nue, SW., Washington, DC 20591.

(4) No covered employee who is re-
quired to hold an airman medical cer-
tificate in order to perform a safety-
sensitive duty may perform that duty
following a violation of this subpart
until the covered employee obtains an
airman medical certificate issued by
the Federal Air Surgeon dated after
the alcohol test result or refusal to
test date. After the covered employee
obtains this airman medical certifi-
cate, the SAP may recommend to the
employer that the covered employee
may be returned to a safety-sensitive
position. The receipt of an airman med-
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ical certificate does not alter any obli-
gations otherwise required by 49 CFR
part 40 or this subpart.

(5) Once the Federal Air Surgeon has
recommended under paragraph (c)(4) of
this section that the employee be per-
mitted to perform safety-sensitive du-
ties, the employer cannot permit the
employee to perform those safety-sen-
sitive duties until the employer has en-
sured that the employee meets the re-
turn to duty requirements in accord-
ance with 49 CFR part 40.

(d) Notice of refusals. Each covered
employer must notify the FAA within 2
working days of any employee who
holds a certificate issued under part 61,
part 63, or part 656 of this chapter who
has refused to submit to an alcohol
test required under this subpart. Noti-
fication must be sent to: Federal Avia-
tion Administration, Office of Aero-
space Medicine, Drug Abatement Divi-
sion (AAM-800), 800 Independence Ave-
nue, SW., Washington, DC 20591, or by
fax to (202) 267-5200.

(e) Required evaluation and alcohol
testing. No covered employee who has
engaged in conduct prohibited by
§§120.19 or 120.37 shall perform safety-
sensitive functions unless the em-
ployee has met the requirements of 49
CFR part 40. No employer shall permit
a covered employee who has engaged in
such conduct to perform safety-sen-
sitive functions unless the employee
has met the requirements of 49 CFR
part 40.

(f) Other alcohol-related conduct. (1)
No covered employee tested under this
subpart who is found to have an alco-
hol concentration of 0.02 or greater but
less than 0.04 shall perform or continue
to perform safety-sensitive functions
for an employer, nor shall an employer
permit the employee to perform or con-
tinue to perform safety-sensitive func-
tions, until:

(i) The employee’s alcohol concentra-
tion measures less than 0.02; or

(ii) The start of the employee’s next
regularly scheduled duty period, but
not less than 8 hours following admin-
istration of the test.

(2) Except as provided in paragraph
(f)(1) of this section, no employer shall
take any action under this rule against
an employee based solely on test re-
sults showing an alcohol concentration
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less than 0.04. This does not prohibit an
employer with authority independent
of this rule from taking any action
otherwise consistent with law.

§120.223 Alcohol misuse information,
training, and substance abuse pro-
fessionals.

(a) Employer obligation to promulgate a
policy on the misuse of alcohol. (1) Gen-
eral requirements. Each employer shall
provide educational materials that ex-
plain these alcohol testing require-
ments and the employer’s policies and
procedures with respect to meeting
those requirements.

(i) The employer shall ensure that a
copy of these materials is distributed
to each covered employee prior to the
start of alcohol testing under the em-
ployer’s FAA-mandated alcohol testing
program and to each individual subse-
quently hired for or transferred to a
covered position.

(ii) Each employer shall provide writ-
ten notice to representatives of em-
ployee organizations of the availability
of this information.

(2) Required content. The materials to
be made available to employees shall
include detailed discussion of at least
the following:

(i) The identity of the individual des-
ignated by the employer to answer em-
ployee questions about the materials.

(ii) The categories of employees who
are subject to the provisions of these
alcohol testing requirements.

(iii) Sufficient information about the
safety-sensitive functions performed by
those employees to make clear what
period of the work day the covered em-
ployee is required to be in compliance
with these alcohol testing require-
ments.

(iv) Specific information concerning
employee conduct that is prohibited by
this chapter.

(v) The circumstances under which a
covered employee will be tested for al-
cohol under this subpart.

(vi) The procedures that will be used
to test for the presence of alcohol, pro-
tect the employee and the integrity of
the breath testing process, safeguard
the validity of the test results, and en-
sure that those results are attributed
to the correct employee.
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(vii) The requirement that a covered
employee submit to alcohol tests ad-
ministered in accordance with this sub-
part.

(viii) An explanation of what con-
stitutes a refusal to submit to an alco-
hol test and the attendant con-
sequences.

(ix) The consequences for covered
employees found to have violated the
prohibitions in this chapter, including
the requirement that the employee be
removed immediately from performing
safety-sensitive functions, and the
process in 49 CFR part 40, subpart O.

(x) The consequences for covered em-
ployees found to have an alcohol con-
centration of 0.02 or greater but less
than 0.04.

(xi) Information concerning the ef-
fects of alcohol misuse on an individ-
ual’s health, work, and personal life;
signs and symptoms of an alcohol prob-
lem; available methods of evaluating
and resolving problems associated with
the misuse of alcohol; and intervening
when an alcohol problem is suspected,
including confrontation, referral to
any available employee assistance pro-
gram, and/or referral to management.

(xii) Optional provisions. The mate-
rials supplied to covered employees
may also include information on addi-
tional employer policies with respect
to the use or possession of alcohol, in-
cluding any consequences for an em-
ployee found to have a specified alco-
hol level, that are based on the employ-
er’s authority independent of this sub-
part. Any such additional policies or
consequences must be clearly and obvi-
ously described as being based on inde-
pendent authority.

(b) Training for supervisors. Each em-
ployer shall ensure that persons des-
ignated to determine whether reason-
able suspicion exists to require a cov-
ered employee to undergo alcohol test-
ing under §120.217(d) of this subpart re-
ceive at least 60 minutes of training on
the physical, behavioral, speech, and
performance indicators of probable al-
cohol misuse.

(c) Substance abuse professional (SAP)
duties. The SAP must perform the func-
tions set forth in 49 CFR part 40, sub-
part O, and this subpart.
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§120.225 How to implement an alcohol
testing program.

(a) Each company must meet the re-
quirements of this subpart. Use the fol-
lowing chart to determine whether
your company must obtain an Anti-
drug and Alcohol Misuse Prevention
Program Operations Specification or
whether you must register with the
FAA:

Ifyouare. . . You must . . .

(1) A part 119 cer-
tificate holder with
authority to oper-
ate under parts
121 and/or 135.

(2) An operator as

Obtain an Antidrug and Alcohol Misuse
Prevention  Program  Operations
Specification by contacting your FAA
Principal Operations Inspector.

Register with the FAA, by contacting

defined in the Flight Standards District Office
§91.147 of this nearest to your principal place of
chapter. business.

Register with the FAA, Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-

(3) An air traffic
control facility not
operated by the

FAA or by or ence Avenue, SW., Washington, DC
under contract to 20591.
the U.S. Military.

(4) A part 145 cer-
tificate holder
who has your
own alcohol test-
ing program.

Obtain an Antidrug and Alcohol Misuse
Prevention  Program  Operations
Specification by contacting your Prin-
cipal Maintenance Inspector or reg-
ister with the FAA Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-
ence Avenue, SW., Washington, DC
20591 if you opt to conduct your own
alcohol testing program.

Register with the FAA, Office of Aero-
space Medicine, Drug Abatement Di-
vision (AAM-800), 800 Independ-
ence Avenue, SW., Washington, DC
20591 if you opt to conduct your own
alcohol testing program.

(5) A contractor
who has your
own alcohol test-
ing program.

(b) Use the following chart for imple-
menting an alcohol testing program if
you are applying for a part 119 certifi-
cate with authority to operate under
parts 121 and/or 135 of this chapter, if
you intend to begin operations as de-
fined in §91.147 of this chapter, or if
you intend to begin operations as de-
fined air traffic control operations (not
operated by the FAA or by or under
contract to the U.S. Military). Use it
to determine whether you need to have
an Antidrug and Alcohol Misuse Pre-
vention Program Operations Specifica-
tion, or whether you need to register
with the FAA. Your employees who
perform safety-sensitive duties must be
tested in accordance with this subpart.
The chart follows:
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Ifyou...

You must . . .

(1) Apply for a part
119 certificate
with authority to
operate under
parts 121 and/or
135.

(i) Have an Antidrug and Alcohol Mis-
use Prevention Program Operations
Specification,

(i) Implement an FAA alcohol testing
program no later than the date you
start operations, and

(iii) Meet the requirements of this sub-
part.

(2) Intend to begin
operations as de-
fined in §91.147
of this chapter.

(i) Register with the FAA by contacting
the Flight Standards District Office
nearest your principal place of busi-
ness prior to starting operations,

(i) Implement an FAA alcohol testing
program no later than the date you
start operations, and

(iii) Meet the requirements of this sub-
part.

(3) Intend to begin
air traffic control
operations (at an
air traffic control
facility not oper-
ated by the FAA
or by or under
contract to the
U.S. military).

(i) Register with the FAA, Office of
Aerospace Medicine, Drug Abate-
ment Division (AAM-800), 800 Inde-
pendence Avenue, SW., Wash-
ington, DC 20591 prior to starting
operations,

(i) Implement an FAA alcohol testing
program no later than the date you
start operations, and

(iii) Meet the requirements of this sub-
part.

(c) If you are an individual or a com-
pany that intends to provide safety-
sensitive services by contract to a part
119 certificate holder with authority to
operate under parts 121 and/or 135 of
this chapter or an operator as defined
in §91.147 of this chapter, use the fol-
lowing chart to determine what you
must do if you opt to have your own al-
cohol testing program.

If you . ..

And you opt to conduct your own Alco-
hol Testing Program, you must . . .

(1) Are a part 145
certificate holder.

(i) Have an Antidrug and Alcohol Mis-
use Prevention Program Operations
Specifications or register with the
FAA, Office of Aerospace Medicine,
Drug Abatement Division (AAM-
800), 800 Independence Avenue,
SW., Washington, DC 20591,

(i) Implement an FAA alcohol testing
program no later than the date you
start performing  safety-sensitive
functions for a part 119 certificate
holder with the authority to operate
under parts 121 and/or 135, or oper-
ator as defined in §91.147 of this
chapter, and

(i) Meet the requirements of this sub-
part as if you were an employer.

(2) Are a contractor

(i) Register with the FAA, Office of
Aerospace Medicine, Drug Abate-
ment Division (AAM-800), 800 Inde-
pendence Avenue, SW., Wash-
ington, DC 20591,
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And you opt to conduct your own Alco-

lfyou... hol Testing Program, you must . . .

(i) Implement an FAA alcohol testing
program no later than the date you
start performing  safety-sensitive
functions for a part 119 certificate
holder with authority to operate
under parts 121 and/or 135, or oper-
ator as defined in §91.147 of this
chapter, and

(iii) Meet the requirements of this sub-
part as if you were an employer.

(d)(1) To obtain an Antidrug and Al-
cohol Misuse Prevention Program Op-
erations Specification, you must con-
tact your FAA Principal Operations In-
spector or Principal Maintenance In-
spector. Provide him/her with the fol-
lowing information:

(i) Company name.

(ii) Certificate number.

(iii) Telephone number.

(iv) Address where your drug and al-
cohol testing program records are kept.

(v) Whether you have 50 or more cov-
ered employees, or 49 or fewer covered
employees. (Part 119 certificate holders
with authority to operate only under
part 121 of this chapter are not re-
quired to provide this information.)

(2) You must certify on your Anti-
drug and Alcohol Misuse Prevention
Program  Operations Specification,
issued by your FAA Principal Oper-
ations Inspector or Principal Mainte-
nance Inspector, that you will comply
with this part and 49 CFR part 40.

(3) You are required to obtain only
one Antidrug and Alcohol Misuse Pre-
vention Program Operations Specifica-
tion to satisfy this requirement under
this part.

(4) You must update the Antidrug
and Alcohol Misuse Prevention Pro-
gram Operations Specification when
any changes to the information con-
tained in the Operation Specification
occur.

(e)(1) To register with the FAA, sub-
mit the following information:

(i) Company name.

(ii) Telephone number.

(iii) Address where your drug and al-
cohol testing program records are kept.

(iv) Type of safety-sensitive func-
tions you perform for an employer
(such as flight instruction duties, air-
craft dispatcher duties, maintenance or
preventive maintenance duties, ground
security coordinator duties, aviation
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screening duties, air traffic control du-
ties).

(v) Whether you have 50 or more cov-
ered employees, or 49 or fewer covered
employees.

(vi) A signed statement indicating
that: Your company will comply with
this part and 49 CFR part 40; and, if
you are a contractor, you intend to
provide safety-sensitive functions by
contract to a part 119 certificate holder
with authority to operate under part
121 and/or 135 of this chapter, an oper-
ator as defined by §91.147 of this chap-
ter, or an air traffic control facility
not operated by the FAA or by or under
contract to the U.S. Military.

(2) Send this information in the form
and manner prescribed by the Adminis-
trator, in duplicate to the appropriate
address below:

(i) For §91.147 operators: The Flight
Standards District Office nearest to
your principal place of business.

(ii) For all others: The Federal Avia-
tion Administration, Office of Aero-
space Medicine, Drug Abatement Divi-
sion (AAM-800), 800 Independence Ave-
nue, SW., Washington, DC 20591.

(3) Update the registration informa-
tion as changes occur. Send the up-
dates in duplicate to the address speci-
fied in paragraph (e)(2) of this section.

(4) This registration will satisfy the
registration requirements for both
your drug testing program under sub-
part E of this part and your alcohol
testing program under this subpart.

[Doc. No. FAA-2008-0937, 74 FR 22653, May 14,
2009; Amdt. 120-0A, 75 FR 3154, Jan. 20, 2010]

§120.227 Employees
the U.S.

(a) No covered employee shall be
tested for alcohol misuse while located
outside the territory of the United
States.

(1) Each covered employee who is as-
signed to perform safety-sensitive
functions solely outside the territory
of the United States shall be removed
from the random testing pool upon the
inception of such assignment.

(2) Each covered employee who is re-
moved from the random testing pool
under this paragraph shall be returned
to the random testing pool when the
employee resumes the performance of
safety-sensitive functions wholly or

located outside
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partially within the territory of the
United States.

(b) The provisions of this subpart
shall not apply to any person who per-
forms a safety-sensitive function by
contract for an employer outside the
territory of the United States.

PART 121—OPERATING REQUIRE-
MENTS: DOMESTIC, FLAG, AND
SUPPLEMENTAL OPERATIONS

SPECIAL FEDERAL AVIATION REGULATION NO.
50-2 [NOTE]

SPECIAL FEDERAL AVIATION REGULATION NO.
71 [NOTE]

SPECIAL FEDERAL AVIATION REGULATION NO.
97 [NOTE]

SPECIAL FEDERAL AVIATION REGULATION NO.
106

Subpart A—General

Sec.

121.1 Applicability.

121.2 Compliance schedule for operators
that transition to part 121; certain new
entrant operators.

121.4 Applicability of rules to unauthorized
operators.

121.7 Definitions.

121.11 Rules applicable to operations in a
foreign country.

121.15 Carriage of mnarcotic drugs, mari-
huana, and depressant or stimulant drugs
or substances.

Subpart B—Certification Rules for Domestic
and Flag Air Carriers [Reserved]

Subpart C—Certification Rules for Supple-
mental Air Carriers and Commercial
Operators [Reserved]

Subpart D—Rules Governing All Certificate
Holders Under This Part [Reserved]

Subpart E—Approval of Routes: Domestic
and Flag Operations

121.91 Applicability.

121.93 Route requirements: General.

121.95 Route width.

121.97 Airports: Required data.

121.99 Communications facilities—domestic
and flag operations.

121.101 Weather reporting facilities.

121.103 En route navigation facilities.

121.105 Servicing and maintenance facili-
ties.

121.106 ETOPS Alternate Airport: Rescue
and fire fighting service.

121.107 Dispatch centers.
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Subpart F—Approval of Areas and Routes
for Supplemental Operations

121.111 Applicability.

121.113 Area and route requirements: Gen-
eral.

121.115 Route width.

121.117 Airports: Required data.

121.119 Weather reporting facilities.

121.121 En route navigation facilities.

121.122 Communications facilities—supple-
mental operations.

121.123 Servicing maintenance facilities.

121.125 Flight following system.

121.127 Flight following system; require-
ments.

Subpart G—Manual Requirements

121.131 Applicability.

121.133 Preparation.

121.135 Manual contents.

121.137 Distribution and availability.

121.139 Requirements for manual aboard air-
craft: Supplemental operations.

121.141 Airplane flight manual.

Subpart H—Aircraft Requirements

121.151 Applicability.

121.153 Aircraft requirements: General.

121.155 [Reserved]

121.157 Aircraft certification and equipment
requirements.

121.159 Single-engine airplanes prohibited.

121.161 Airplane limitations: Type of route.

121.162 ETOPS Type Design Approval Basis.

121.163 Aircraft proving tests.

Subpart I—Airplane Performance
Operating Limitations

121.171 Applicability.
121.173 General.

121.175 Airplanes: Reciprocating engine-
powered: Weight limitations.

121.177 Airplanes: Reciprocating engine-
powered: Takeoff limitations.

121.179 Airplanes: Reciprocating engine-

powered: En route limitations: All en-
gines operating.

121.181 Airplanes: Reciprocating engine-
powered: En route limitations: One en-
gine inoperative.

121.183 Part 25 airplanes with four or more
engines: Reciprocating engine powered:
En route limitations: Two engines inop-
erative.

121.185 Airplanes: Reciprocating engine-
powered: Landing limitations: Destina-
tion airport.

121.187 Airplanes: Reciprocating engine-
powered: Landing limitations: Alternate
airport.

121.189 Airplanes: Turbine engine powered:
Takeoff limitations.
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a flight review, an operating privilege
or recency-of-experience requirements
of this part.

(ii) For a balloon—(A) Give flight and
ground training in a balloon for the
issuance of a certificate or rating;

(B) Give an endorsement for a pilot
certificate with a balloon rating;

(C) Endorse a student pilot certifi-
cate or logbook for solo operating
privileges in a balloon; and

(D) Give ground and flight training
and endorsements that are required for
a flight review, an operating privilege,
or recency-of-experience requirements
of this part.

(b) Limitations. (1) A person who ap-
plies for a commercial pilot certificate
with an airplane category or powered-
lift category rating and does not hold
an instrument rating in the same cat-
egory and class will be issued a com-
mercial pilot certificate that contains
the limitation, ‘“The carriage of pas-
sengers for hire in (airplanes) (pow-
ered-lifts) on cross-country flights in
excess of 50 nautical miles or at night
is prohibited.” The limitation may be
removed when the person satisfactorily
accomplishes the requirements listed
in §61.65 of this part for an instrument
rating in the same category and class
of aircraft listed on the person’s com-
mercial pilot certificate.

(2) If a person who applies for a com-
mercial pilot certificate with a balloon
rating takes a practical test in a bal-
loon with an airborne heater—

(i) The pilot certificate will contain a
limitation restricting the exercise of
the privileges of that certificate to a
balloon with an airborne heater.

(ii) The limitation specified in para-
graph (b)(2)(i) of this section may be
removed when the person obtains the
required aeronautical experience in a
gas balloon and receives a logbook en-
dorsement from an authorized instruc-
tor who attests to the person’s accom-
plishment of the required aeronautical
experience and ability to satisfactorily
operate a gas balloon.

(3) If a person who applies for a com-
mercial pilot certificate with a balloon
rating takes a practical test in a gas
balloon—

(i) The pilot certificate will contain a
limitation restricting the exercise of
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the privileges of that certificate to a
gas balloon.

(ii) The limitation specified in para-
graph (b)(3)(i) of this section may be
removed when the person obtains the
required aeronautical experience in a
balloon with an airborne heater and re-
ceives a logbook endorsement from an
authorized instructor who attests to
the person’s accomplishment of the re-
quired aeronautical experience and
ability to satisfactorily operate a bal-
loon with an airborne heater.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40905, July 30, 1997]

§§61.135-61.141 [Reserved]

Subpart G—Airline Transport Pilots

§61.151 Applicability.

This subpart prescribes the require-
ments for the issuance of airline trans-
port pilot certificates and ratings, the
conditions under which those certifi-
cates and ratings are necessary, and
the general operating rules for persons
who hold those certificates and ratings.

§61.153 Eligibility requirements: Gen-
eral.

To be eligible for an airline transport
pilot certificate, a person must:

(a) Be at least 23 years of age;

(b) Be able to read, speak, write, and
understand the English language. If the
applicant is unable to meet one of
these requirements due to medical rea-
sons, then the Administrator may
place such operating limitations on
that applicant’s pilot certificate as are
necessary for the safe operation of the
aircraft;

(c) Be of good moral character;

(d) Meet at least one of the following
requirements:

(1) Holds a commercial pilot certifi-
cate with an instrument rating issued
under this part;

(2) Meet the military experience re-
quirements under §61.73 of this part to
qualify for a commercial pilot certifi-
cate, and an instrument rating if the
person is a rated military pilot or
former rated military pilot of an
Armed Force of the United States; or

(3) Holds either a foreign airline
transport pilot license with instrument
privileges, or a foreign commercial
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pilot license with an instrument rat-
ing, that—

(i) Was issued by a contracting State
to the Convention on International
Civil Aviation; and

(ii) Contains no geographical limita-
tions.

(e) Meet the aeronautical experience
requirements of this subpart that apply
to the aircraft category and class rat-
ing sought before applying for the prac-
tical test;

(f) Pass a knowledge test on the aero-
nautical knowledge areas of §61.155(c)
of this part that apply to the aircraft
category and class rating sought;

(g) Pass the practical test on the
areas of operation listed in §61.157(e) of
this part that apply to the aircraft cat-
egory and class rating sought; and

(h) Comply with the sections of this
subpart that apply to the aircraft cat-
egory and class rating sought.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40905, July 30, 1997;
Amdt. 61-124, 74 FR 42559, Aug. 21, 2009]

§61.155 Aeronautical knowledge.

(a) General. The knowledge test for
an airline transport pilot certificate is
based on the aeronautical knowledge
areas listed in paragraph (c) of this sec-
tion that are appropriate to the air-
craft category and class rating sought.

(b) Aircraft type rating. A person who
is applying for an additional aircraft
type rating to be added to an airline
transport pilot certificate is not re-
quired to pass a knowledge test if that
person’s airline transport pilot certifi-
cate lists the aircraft category and
class rating that is appropriate to the
type rating sought.

(c) Aeronautical knowledge areas. (1)
Applicable Federal Aviation Regula-
tions of this chapter that relate to air-
line transport pilot privileges, limita-
tions, and flight operations;

(2) Meteorology, including knowledge
of and effects of fronts, frontal charac-
teristics, cloud formations, icing, and
upper-air data;

(3) General system of weather and
NOTAM collection, dissemination, in-
terpretation, and use;

(4) Interpretation and use of weather
charts, maps, forecasts, sequence re-
ports, abbreviations, and symbols;

§61.157

(5) National Weather Service func-
tions as they pertain to operations in
the National Airspace System;

(6) Windshear and microburst aware-
ness, identification, and avoidance;

(7) Principles of air navigation under
instrument meteorological conditions
in the National Airspace System;

(8) Air traffic control procedures and
pilot responsibilities as they relate to
en route operations, terminal area and
radar operations, and instrument de-
parture and approach procedures;

(9) Aircraft loading, weight and bal-
ance, use of charts, graphs, tables, for-
mulas, and computations, and their ef-
fect on aircraft performance;

(10) Aerodynamics relating to an air-
craft’s flight characteristics and per-
formance in normal and abnormal
flight regimes;

(11) Human factors;

(12) Aeronautical decision making
and judgment; and

(13) Crew resource management to in-
clude crew communication and coordi-
nation.

§61.157 Flight proficiency.

(a) General. (1) The practical test for
an airline transport pilot certificate is
given for—

(i) An airplane category and single
engine class rating.

(ii) An airplane category and multi-
engine class rating.

(iii) A rotorcraft category and heli-
copter class rating.

(iv) A powered-lift category rating.

(v) An aircraft type rating.

(2) A person who is applying for an
airline transport pilot practical test
must meet—

(i) The eligibility requirements of
§61.153; and

(ii) The aeronautical knowledge and
aeronautical experience requirements
of this subpart that apply to the air-
craft category and class rating sought.

(b) Aircraft type rating. Except as pro-
vided in paragraph (c) of this section, a
person who applies for an aircraft type
rating to be added to an airline trans-
port pilot certificate or applies for a
type rating to be concurrently com-
pleted with an airline transport pilot
certificate:

473

929



§61.157

(1) Must receive and log ground and
flight training from an authorized in-
structor on the areas of operation
under this section that apply to the
aircraft type rating;

(2) Must receive a logbook endorse-
ment from an authorized instructor
that certifies the applicant completed
the training on the areas of operation
listed under paragraph (e) of this sec-
tion that apply to the aircraft type rat-
ing; and

(3) Must perform the practical test in
actual or simulated instrument condi-
tions, except as provided under para-
graph (g) of this section.

(c) Exceptions. A person who applies
for an aircraft type rating to be added
to an airline transport pilot certificate
or an aircraft type rating concurrently
with an airline transport pilot certifi-
cate, and who is an employee of a cer-
tificate holder operating under part 121
or part 135 of this chapter, does not
need to comply with the requirements
of paragraph (b) of this section if the
applicant presents a training record
that shows completion of that certifi-
cate holder’s approved pilot in com-
mand training program for the aircraft
type rating.

(d) Upgrading type ratings. Any type
rating(s) and limitations on a pilot cer-
tificate of an applicant who completes
an airline transport pilot practical test
will be included at the airline trans-
port pilot certification level, provided
the applicant passes the practical test
in the same category and class of air-
craft for which the applicant holds the
type rating(s).

(e) Areas of operation. (1) For an air-
plane category—single engine class rat-
ing:

(i) Preflight preparation;

(ii) Preflight procedures;

(iii) Takeoff and departure phase;

(iv) In-flight maneuvers;

(v) Instrument procedures;

(vi) Landings and approaches to land-
ings;

(vii) Normal and abnormal proce-
dures;

(viii) Emergency procedures; and

(ix) Postflight procedures.

(2) For an airplane category—multi-
engine class rating:

(i) Preflight preparation;

(ii) Preflight procedures;
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(iii) Takeoff and departure phase;

(iv) In-flight maneuvers;

(v) Instrument procedures;

(vi) Landings and approaches to land-
ings;

(vii) Normal and abnormal proce-
dures;

(viii) Emergency procedures; and

(ix) Postflight procedures.

(3) For a powered-lift category rat-
ing:

(i) Preflight preparation;

(ii) Preflight procedures;

(iii) Takeoff and departure phase;

(iv) In-flight maneuvers;

(v) Instrument procedures;

(vi) Landings and approaches to land-
ings;

(vii) Normal and abnormal proce-
dures;

(viii) Emergency procedures; and

(ix) Postflight procedures.

(4) For a rotorcraft category—heli-
copter class rating:

(i) Preflight preparation;

(ii) Preflight procedures;

(iii) Takeoff and departure phase;

(iv) In-flight maneuvers;

(v) Instrument procedures;

(vi) Landings and approaches to land-
ings;

(vii) Normal and abnormal proce-
dures;

(viii) Emergency procedures; and

(ix) Postflight procedures.

(f) Proficiency and competency checks
conducted under part 121, part 135, or
subpart K of part 91. (1) Successful com-
pletion of any of the following checks
satisfies the flight proficiency require-
ments of this section for the issuance
of an airline transport pilot certificate
and/or the appropriate aircraft rating:

(i) A proficiency check under §121.441
of this chapter.

(ii) Both a competency check under
§135.293(a)(2) and §135.293(b) of this
chapter and pilot-in-command instru-
ment proficiency check under §135.297
of this chapter.

(iii) Both a competency check under
§91.1065 of this chapter and a pilot-in-
command instrument proficiency
check under §91.1069 of this chapter.

(2) The checks specified in paragraph
(f)(1) of this section must be conducted
by one of the following:

(i) An FAA Aviation Safety Inspec-
tor.
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(ii) An Aircrew Program Designee
who is authorized to perform pro-
ficiency and/or competency checks for
the air carrier whose approved training
program has been satisfactorily com-
pleted by the pilot applicant.

(iii) A Training Center Evaluator
with appropriate certification author-
ity who is also authorized to perform
the portions of the competency and/or
proficiency checks required by para-
graph (f)(1) of this section for the air
carrier whose approved training pro-
gram has been satisfactorily completed
by the pilot applicant.

(g) Aircraft not capable of instrument
maneuvers and procedures. An applicant
may add a type rating to an airline
transport pilot certificate with an air-
craft that is not capable of the instru-
ment maneuvers and procedures re-
quired on the practical test under the
following circumstances—

(1) The rating is limited to “VFR
only.”

(2) The type rating is added to an air-
line transport pilot certificate that has
instrument privileges in that category
and class of aircraft.

(3) The “VFR only” limitation may
be removed for that aircraft type after
the applicant:

(i) Passes a practical test in that
type of aircraft on the appropriate in-
strument maneuvers and procedures in
§61.157; or

(ii) Becomes qualified in §61.73(d) for
that type of aircraft.

(h) Multiengine airplane with a single-
pilot station. An applicant for a type
rating, at the ATP certification level,
in a multiengine airplane with a sin-
gle-pilot station must perform the
practical test in the multi-seat version
of that airplane. The practical test
may be performed in the single-seat
version of that airplane if the Exam-
iner is in a position to observe the ap-
plicant during the practical test in the
case where there is no multi-seat
version of that multiengine airplane.

(1) Single engine airplane with a single-
pilot station. An applicant for a type
rating, at the ATP certification level,
in a single engine airplane with a sin-
gle-pilot station must perform the
practical test in the multi-seat version
of that single engine airplane. The
practical test may be performed in the

§61.159

single-seat version of that airplane if
the Examiner is in a position to ob-
serve the applicant during the prac-
tical test in the case where there is no
multi-seat version of that single engine
airplane.

(j) Waiver authority. An Examiner
who conducts a practical test may
waive any task for which the FAA has
provided waiver authority.

[Doc. No. FAA-2006-26661, 74 FR 42560, Aug.
21, 2009; Amdt. 61-124A, 74 FR 53647, Oct. 20,
2009]

§61.158 [Reserved]

§61.159 Aeronautical experience: Air-
plane category rating.

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, a person
who is applying for an airline transport
pilot certificate with an airplane cat-
egory and class rating must have at
least 1,500 hours of total time as a pilot
that includes at least:

(1) 500 hours of cross-country flight
time.

(2) 100 hours of night flight time.

(3) 75 hours of instrument flight time,
in actual or simulated instrument con-
ditions, subject to the following:

(i) Except as provided in paragraph
(a)(3)(ii) of this section, an applicant
may not receive credit for more than a
total of 25 hours of simulated instru-
ment time in a flight simulator or
flight training device.

(ii) A maximum of 50 hours of train-
ing in a flight simulator or flight train-
ing device may be credited toward the
instrument flight time requirements of
paragraph (a)(3) of this section if the
training was accomplished in a course
conducted by a training center certifi-
cated under part 142 of this chapter.

(iii) Training in a flight simulator or
flight training device must be accom-
plished in a flight simulator or flight
training device, representing an air-
plane.

(4) 250 hours of flight time in an air-
plane as a pilot in command, or as sec-
ond in command performing the duties
of pilot in command while under the
supervision of a pilot in command, or
any combination thereof, which in-
cludes at least—

(i) 100 hours of cross-country flight
time; and
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(ii) 25 hours of night flight time.

(5) Not more than 100 hours of the
total aeronautical experience require-
ments of paragraph (a) of this section
may be obtained in a flight simulator
or flight training device that rep-
resents an airplane, provided the aero-
nautical experience was obtained in an
approved course conducted by a train-
ing center certificated under part 142 of
this chapter.

(b) A person who has performed at
least 20 night takeoffs and landings to
a full stop may substitute each addi-
tional night takeoff and landing to a
full stop for 1 hour of night flight time
to satisfy the requirements of para-
graph (a)(2) of this section; however,
not more than 25 hours of night flight
time may be credited in this manner.

(c) A commercial pilot may credit
the following second-in-command
flight time or flight-engineer flight
time toward the 1,500 hours of total
time as a pilot required by paragraph
(a) of this section:

(1) Second-in-command time, pro-
vided the time is acquired in an air-
plane—

(i) Required to have more than one
pilot flight crewmember by the air-
plane’s flight manual, type certificate,
or the regulations under which the
flight is being conducted;

(ii) Engaged in operations under sub-
part K of part 91, part 121, or part 135 of
this chapter for which a second in com-
mand is required; or

(iii) That is required by the operating
rules of this chapter to have more than
one pilot flight crewmember.

(2) Flight-engineer time, provided the
time—

(i) Is acquired in an airplane required
to have a flight engineer by the air-
plane’s flight manual or type certifi-
cate;

(ii) Is acquired while engaged in oper-
ations under part 121 of this chapter for
which a flight engineer is required;

(iii) Is acquired while the person is
participating in a pilot training pro-
gram approved under part 121 of this
chapter; and

(iv) Does not exceed more than 1 hour
for each 3 hours of flight engineer
flight time for a total credited time of
no more than 500 hours.
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(3) Flight-engineer time, provided the
flight time—

(i) Is acquired as a U.S. Armed
Forces’ flight engineer crewmember in
an airplane that requires a flight engi-
neer crewmember by the flight manual;

(ii) Is acquired while the person is
participating in a flight engineer crew-
member training program for the U.S.
Armed Forces; and

(iii) Does not exceed 1 hour for each
3 hours of flight engineer flight time
for a total credited time of no more
than 500 hours.

(d) An applicant is issued an airline
transport pilot certificate with the
limitation, ‘“Holder does not meet the
pilot in command aeronautical experi-
ence requirements of ICAO,” as pre-
scribed under Article 39 of the Conven-
tion on International Civil Aviation, if
the applicant does not meet the ICAO
requirements contained in Annex 1
“Personnel Licensing’”’ to the Conven-
tion on International Civil Aviation,
but otherwise meets the aeronautical
experience requirements of this sec-
tion.

(e) An applicant is entitled to an air-
line transport pilot certificate without
the ICAO limitation specified under
paragraph (d) of this section when the
applicant presents satisfactory evi-
dence of having met the ICAO require-
ments under paragraph (d) of this sec-
tion and otherwise meets the aero-
nautical experience requirements of
this section.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40906, July 30, 1997;
Amdt. 61-104, 63 FR 20288, Apr. 23, 1998; Amdt.
61-109, 68 FR 54560, Sept. 17, 2003; Amdt. 61—
124, 74 FR 42561, Aug. 21, 2009]

§61.161 Aeronautical experience:
Rotorcraft category and helicopter
class rating.

(a) A person who is applying for an
airline transport pilot certificate with
a rotorcraft category and helicopter
class rating, must have at least 1,200
hours of total time as a pilot that in-
cludes at least:

(1) 500 hours of cross-country flight
time;

(2) 100 hours of night flight time, of
which 15 hours are in helicopters;

(3) 200 hours of flight time in heli-
copters, which includes at least 75
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hours as a pilot in command, or as sec-
ond in command performing the duties
of a pilot in command under the super-
vision of a pilot in command, or any
combination thereof; and

(4) 75 hours of instrument flight time
in actual or simulated instrument me-
teorological conditions, of which at
least 50 hours are obtained in flight
with at least 256 hours in helicopters as
a pilot in command, or as second in
command performing the duties of a
pilot in command under the super-
vision of a pilot in command, or any
combination thereof.

(b) Training in a flight simulator or
flight training device may be credited
toward the instrument flight time re-
quirements of paragraph (a)(4) of this
section, subject to the following:

(1) Training in a flight simulator or a
flight training device must be accom-
plished in a flight simulator or flight
training device that represents a rotor-
craft.

(2) Except as provided in paragraph
(b)(3) of this section, an applicant may
receive credit for not more than a total
of 25 hours of simulated instrument
time in a flight simulator and flight
training device.

(3) A maximum of 50 hours of train-
ing in a flight simulator or flight train-
ing device may be credited toward the
instrument flight time requirements of
paragraph (a)(4) of this section if the
aeronautical experience is accom-
plished in an approved course con-
ducted by a training center certificated
under part 142 of this chapter.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40906, July 30, 1997;
Amdt. 61-104, 63 FR 20289, Apr. 23, 1998]

§61.163 Aeronautical experience: Pow-
ered-lift category rating.

(a) A person who is applying for an
airline transport pilot certificate with
a powered-lift category rating must
have at least 1,500 hours of total time
as a pilot that includes at least:

(1) 500 hours of cross-country flight
time;

(2) 100 hours of night flight time;

(3) 260 hours in a powered-lift as a
pilot in command, or as a second in
command performing the duties of a
pilot in command under the super-
vision of a pilot in command, or any

§61.165

combination thereof, which includes at
least—

(i) 100 hours of cross-country flight
time; and

(ii) 256 hours of night flight time.

(4) 75 hours of instrument flight time
in actual or simulated instrument con-
ditions, subject to the following:

(i) Except as provided in paragraph
(a)(4)(ii) of this section, an applicant
may not receive credit for more than a
total of 25 hours of simulated instru-
ment time in a flight simulator or
flight training device.

(ii) A maximum of 50 hours of train-
ing in a flight simulator or flight train-
ing device may be credited toward the
instrument flight time requirements of
paragraph (a)(4) of this section if the
training was accomplished in a course
conducted by a training center certifi-
cated under part 142 of this chapter.

(iii) Training in a flight simulator or
flight training device must be accom-
plished in a flight simulator or flight
training device that represents a pow-
ered-lift.

(b) Not more than 100 hours of the
total aeronautical experience require-
ments of paragraph (a) of this section
may be obtained in a flight simulator
or flight training device that rep-
resents a powered-lift, provided the
aeronautical experience was obtained
in an approved course conducted by a
training center certificated under part
142 of this chapter.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40906, July 30, 1997;
Amdt. 61-104, 63 FR 20289, Apr. 23, 1998]

§61.165 Additional aircraft category
and class ratings.

(a) Rotorcraft category and helicopter
class rating. A person applying for an
airline transport -certificate with a
rotorcraft category and helicopter
class rating who holds an airline trans-
port pilot certificate with another air-
craft category rating must:

(1) Meet the eligibility requirements
of §61.153 of this part;

(2) Pass a knowledge test on the aero-
nautical knowledge areas of §61.155(c)
of this part;

(3) Comply with the requirements in
§61.157(b) of this part, if appropriate;
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(4) Meet the applicable aeronautical
experience requirements of §61.161 of
this part; and

(6) Pass the practical test on the
areas of operation of §61.157(e)(4) of
this part.

(b) Airplane category rating with a sin-
gle-engine class rating. A person apply-
ing for an airline transport certificate
with an airplane category and single-
engine class rating who holds an air-
line transport pilot certificate with an-
other aircraft category rating must:

(1) Meet the eligibility requirements
of §61.153 of this part;

(2) Pass a knowledge test on the aero-
nautical knowledge areas of §61.155(c)
of this part;

(3) Comply with the requirements in
§61.157(b) of this part, if appropriate;

(4) Meet the applicable aeronautical
experience requirements of §61.159 of
this part; and

(6) Pass the practical test on the
areas of operation of §61.157(e)(1) of
this part.

(c) Airplane category rating with a mul-
tiengine class rating. A person applying
for an airline transport certificate with
an airplane category and multiengine
class rating who holds an airline trans-
port certificate with another aircraft
category rating must:

(1) Meet the eligibility requirements
of §61.153 of this part;

(2) Pass a knowledge test on the aero-
nautical knowledge areas of §61.155(c)
of this part;

(3) Comply with the requirements in
§61.157(b) of this part, if appropriate;

(4) Meet the applicable aeronautical
experience requirements of §61.159 of
this part; and

(6) Pass the practical test on the
areas of operation of §61.157(e)(2) of
this part.

(d) Powered-lift category. A person ap-
plying for an airline transport pilot
certificate with a powered-lift category
rating who holds an airline transport
certificate with another aircraft cat-
egory rating must:

(1) Meet the eligibility requirements
of §61.153 of this part;

(2) Pass a required knowledge test on
the aeronautical knowledge areas of
§61.155(c) of this part;

(3) Comply with the requirements in
§61.157(b) of this part, if appropriate;
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(4) Meet the applicable aeronautical
experience requirements of §61.163 of
this part; and

(5) Pass the required practical test on
the areas of operation of §61.157(e)(3) of
this part.

(e) Additional class rating within the
same aircraft category. A person apply-
ing for an airline transport certificate
with an additional class rating who
holds an airline transport certificate in
the same aircfaft category must—

(1) Meet the eligibility requirements
of §61.153, except paragraph (f) of that
section;

(2) Comply with the requirements in
§61.157(b) of this part, if applicable;

(3) Meet the applicable aeronautical
experience requirements of subpart G
of this part; and

(4) Pass a practical test on the areas
of operation of §61.157(e) appropriate to
the aircraft rating sought.

(f) Category class ratings for the oper-
ation of aircraft with experimental certifi-
cates. Notwithstanding the provisions
of paragraphs (a) through (e) of this
section, a person holding an airline
transport certificate may apply for a
category and class rating limited to a
specific make and model of experi-
mental aircraft, provided—

(1) The person has logged at least 5
hours flight time while acting as pilot
in command in the same -category,
class, make, and model of aircraft that
has been issued an experimental cer-
tificate;

(2) The person has received a logbook
endorsement from an authorized in-
structor who has determined that he or
she is proficient to act as pilot in com-
mand of the same category, class,
make, and model of aircraft for which
application is made; and

(3) The flight time specified in para-
graph (f)(1) of this section must be
logged between September 1, 2004 and
August 31, 2005.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40906, July 30, 1997,
Amdt. 61-110, 69 FR 44869, July 27, 2004]

§61.167 Privileges.

(a) A person who holds an airline
transport pilot certificate is entitled to
the same privileges as a person who
holds a commercial pilot certificate
with an instrument rating.
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(b) An airline transport pilot may in-
struct—

(1) Other pilots in air transportation
service in aircraft of the category,
class, and type, as applicable, for which
the airline transport pilot is rated and
endorse the logbook or other training
record of the person to whom training
has been given;

(2) In flight simulators, and flight
training devices representing the air-
craft referenced in paragraph (b)(1) of
this section, when instructing under
the provisions of this section and en-
dorse the logbook or other training
record of the person to whom training
has been given;

(3) Only as provided in this section,
except that an airline transport pilot
who also holds a flight instructor cer-
tificate can exercise the instructor
privileges under subpart H of this part
for which he or she is rated; and

(4) In an aircraft, only if the aircraft
has functioning dual controls, when in-
structing under the provisions of this
section.

(c) Excluding briefings and
debriefings, an airline transport pilot
may not instruct in aircraft, flight
simulators, and flight training devices
under this section—

(1) For more than 8 hours in any 24-
consecutive-hour period; or

(2) For more than 36 hours in any 7-
consecutive-day period.

(d) An airline transport pilot may
not instruct in Category II or Category
III operations unless he or she has been
trained and successfully tested under
Category II or Category III operations,
as applicable.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997,

Amdt. 61-103, 62 FR 40907, July 30, 1997;
Amdt. 61-124, 74 FR 42561, Aug. 21, 2009]

§§61.169-69.171 [Reserved]

Subpart H—Flight Instructors Other
than Flight Instructors With a
Sport Pilot Rating

§61.181 Applicability.

This subpart prescribes the require-
ments for the issuance of flight in-
structor certificates and ratings (ex-
cept for flight instructor certificates
with a sport pilot rating), the condi-
tions under which those certificates

§61.183

and ratings are necessary, and the lim-
itations on those certificates and rat-
ings.

[Doc. No. FAA-2001-11133, 69 FR 44869, July
27, 2004]

§61.183 Eligibility requirements.

To be eligible for a flight instructor
certificate or rating a person must:

(a) Be at least 18 years of age;

(b) Be able to read, speak, write, and
understand the English language. If the
applicant is unable to meet one of
these requirements due to medical rea-
sons, then the Administrator may
place such operating limitations on
that applicant’s flight instructor cer-
tificate as are necessary;

(c) Hold either a commercial pilot
certificate or airline transport pilot
certificate with:

(1) An aircraft category and class rat-
ing that is appropriate to the flight in-
structor rating sought; and

(2) An instrument rating, or privi-
leges on that person’s pilot certificate
that are appropriate to the flight in-
structor rating sought, if applying
for—

(i) A flight instructor certificate with
an airplane category and single-engine
class rating;

(ii) A flight instructor certificate
with an airplane category and multien-
gine class rating;

(iii) A flight instructor certificate
with a powered-lift rating; or

(iv) A flight instructor certificate
with an instrument rating.

(d) Receive a logbook endorsement
from an authorized instructor on the
fundamentals of instructing listed in
§61.185 of this part appropriate to the
required knowledge test;

(e) Pass a knowledge test on the
areas listed in §61.185(a)(1) of this part,
unless the applicant:

(1) Holds a flight instructor certifi-
cate or ground instructor certificate
issued under this part;

(2) Holds a teacher’s certificate
issued by a State, county, city, or mu-
nicipality that authorizes the person to
teach at an educational level of the Tth
grade or higher; or

(3) Is employed as a teacher at an ac-
credited college or university.

(f) Pass a knowledge test on the aero-
nautical knowledge areas listed in
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§61.185(a)(2) and (a)(3) of this part that
are appropriate to the flight instructor
rating sought;

(g) Receive a logbook endorsement
from an authorized instructor on the
areas of operation listed in §61.187(b) of
this part, appropriate to the flight in-
structor rating sought;

(h) Pass the required practical test
that is appropriate to the flight in-
structor rating sought in an:

(1) Aircraft that is representative of
the category and class of aircraft for
the aircraft rating sought; or

(2) Flight simulator or approved
flight training device that is represent-
ative of the category and class of air-
craft for the rating sought, and used in
accordance with a course at a training
center certificated under part 142 of
this chapter.

(i) Accomplish the following for a
flight instructor certificate with an
airplane or a glider rating:

(1) Receive a logbook endorsement
from an authorized instructor indi-
cating that the applicant is competent
and possesses instructional proficiency
in stall awareness, spin entry, spins,
and spin recovery procedures after pro-
viding the applicant with flight train-
ing in those training areas in an air-
plane or glider, as appropriate, that is
certificated for spins; and

(2) Demonstrate instructional pro-
ficiency in stall awareness, spin entry,
spins, and spin recovery procedures.
However, upon presentation of the en-
dorsement specified in paragraph (i)(1)
of this section an examiner may accept
that endorsement as satisfactory evi-
dence of instructional proficiency in
stall awareness, spin entry, spins, and
spin recovery procedures for the prac-
tical test, provided that the practical
test is not a retest as a result of the ap-
plicant failing the previous test for de-
ficiencies in the knowledge or skill of
stall awareness, spin entry, spins, or
spin recovery instructional procedures.
If the retest is a result of deficiencies
in the ability of an applicant to dem-
onstrate knowledge or skill of stall
awareness, spin entry, spins, or spin re-
covery instructional procedures, the
examiner must test the person on stall
awareness, spin entry, spins, and spin
recovery instructional procedures in an
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airplane or glider, as appropriate, that
is certificated for spins;

(j) Log at least 15 hours as pilot in
command in the category and class of
aircraft that is appropriate to the
flight instructor rating sought; and

(k) Comply with the appropriate sec-
tions of this part that apply to the
flight instructor rating sought.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40907, July 30, 1997,
Amdt. 61-124, 74 FR 42561, Aug. 21, 2009]

§61.185 Aeronautical knowledge.

(a) A person who is applying for a
flight instructor certificate must re-
ceive and log ground training from an
authorized instructor on:

(1) Except as provided in paragraph
(b) of this section, the fundamentals of
instructing, including:

(i) The learning process;

(ii) Elements of effective teaching;

(iii) Student evaluation and testing;

(iv) Course development;

(v) Lesson planning; and

(vi) Classroom training techniques.

(2) The aeronautical knowledge areas
for a recreational, private, and com-
mercial pilot certificate applicable to
the aircraft category for which flight
instructor privileges are sought; and

(3) The aeronautical knowledge areas
for the instrument rating applicable to
the category for which instrument
flight instructor privileges are sought.

(b) The following applicants do not
need to comply with paragraph (a)(1) of
this section:

(1) The holder of a flight instructor
certificate or ground instructor certifi-
cate issued under this part;

(2) The holder of a current teacher’s
certificate issued by a State, county,
city, or municipality that authorizes
the person to teach at an educational
level of the 7th grade or higher; or

(3) A person employed as a teacher at
an accredited college or university.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40907, July 30, 1997]

§61.187 Flight proficiency.

(a) General. A person who is applying
for a flight instructor certificate must
receive and log flight and ground train-
ing from an authorized instructor on
the areas of operation listed in this
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section that apply to the flight instruc-
tor rating sought. The applicant’s log-
book must contain an endorsement
from an authorized instructor certi-
fying that the person is proficient to
pass a practical test on those areas of
operation.

(b) Areas of operation. (1) For an air-
plane category rating with a single-en-
gine class rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport and seaplane base oper-
ations;

(vii) Takeoffs,
arounds;

(viii) Fundamentals of flight;

(ix) Performance maneuvers;

(x) Ground reference maneuvers;

(xi) Slow flight, stalls, and spins;

(xii) Basic instrument maneuvers;

(xiii) Emergency operations; and

(xiv) Postflight procedures.

(2) For an airplane category rating
with a multiengine class rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport and seaplane base oper-
ations;

(vii) Takeoffs,
arounds;

(viii) Fundamentals of flight;

(ix) Performance maneuvers;

(x) Ground reference maneuvers;

(xi) Slow flight and stalls;

(xii) Basic instrument maneuvers;

(xiii) Emergency operations;

(xiv) Multiengine operations; and

(xv) Postflight procedures.

(3) For a rotorcraft category rating
with a helicopter class rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport and heliport operations;

(vii) Hovering maneuvers;

(viii) Takeoffs, landings,
arounds;

landings, and go-

landings, and go-
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(ix) Fundamentals of flight;

(x) Performance maneuvers;

(xi) Emergency operations;

(xii) Special operations; and

(xiii) Postflight procedures.

(4) For a rotorcraft category rating
with a gyroplane class rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport operations;

(vii) Takeoffs, landings,
arounds;

(viii) Fundamentals of flight;

(ix) Performance maneuvers;

(x) Flight at slow airspeeds;

(xi) Ground reference maneuvers;

(xii) Emergency operations; and

(xiii) Postflight procedures.

(5) For a powered-lift category rat-
ing:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport and heliport operations;

(vii) Hovering maneuvers;

(viii) Takeoffs, landings,
arounds;

(ix) Fundamentals of flight;

(x) Performance maneuvers;

(xi) Ground reference maneuvers;

(xii) Slow flight and stalls;

(xiii) Basic instrument maneuvers;

(xiv) Emergency operations;

(xv) Special operations; and

(xvi) Postflight procedures.

(6) For a glider category rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Preflight procedures;

(vi) Airport and gliderport oper-
ations;

(vii) Launches and landings;

(viii) Fundamentals of flight;

(ix) Performance speeds;

(X) Soaring techniques;

(xi) Performance maneuvers;

(xii) Slow flight, stalls, and spins;

(xiii) Emergency operations; and

(xiv) Postflight procedures.

and go-

and go-
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(7) For an instrument rating with the
appropriate aircraft category and class
rating:

(i) Fundamentals of instructing;

(ii) Technical subject areas;

(iii) Preflight preparation;

(iv) Preflight lesson on a maneuver
to be performed in flight;

(v) Air traffic control clearances and
procedures;

(vi) Flight by reference to instru-
ments;

(vii) Navigation aids;

(viii) Instrument approach proce-
dures;

(ix) Emergency operations; and

(x) Postflight procedures.

(¢c) The flight training required by
this section may be accomplished:

(1) In an aircraft that is representa-
tive of the category and class of air-
craft for the rating sought; or

(2) In a flight simulator or flight
training device representative of the
category and class of aircraft for the
rating sought, and used in accordance
with an approved course at a training
center certificated under part 142 of
this chapter.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997,
Amdt. 61-103, 62 FR 40907, July 30, 1997;
Amadt. 61-124, 74 FR 42561, Aug. 21, 2009]

§61.189 Flight instructor records.

(a) A flight instructor must sign the
logbook of each person to whom that
instructor has given flight training or
ground training.

(b) A flight instructor must maintain
a record in a logbook or a separate doc-
ument that contains the following:

(1) The name of each person whose
logbook or student pilot certificate
that instructor has endorsed for solo
flight privileges, and the date of the
endorsement; and

(2) The name of each person that in-
structor has endorsed for a knowledge
test or practical test, and the record
shall also indicate the kind of test, the
date, and the results.

(c) Bach flight instructor must retain
the records required by this section for
at least 3 years.

§61.191 Additional flight instructor
ratings.

(a) A person who applies for an addi-
tional flight instructor rating on a
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flight instructor certificate must meet
the eligibility requirements listed in
§61.183 of this part that apply to the
flight instructor rating sought.

(b) A person who applies for an addi-
tional rating on a flight instructor cer-
tificate is not required to pass the
knowledge test on the areas listed in
§61.185(a)(1) of this part.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40907, July 30, 1997]

§61.193 Flight instructor privileges.

A person who holds a flight instruc-
tor certificate is authorized within the
limitations of that person’s flight in-
structor certificate and ratings to
train and issue endorsements that are
required for:

(a) A student pilot certificate;

(b) A pilot certificate;

(c) A flight instructor certificate;

(d) A ground instructor certificate;

(e) An aircraft rating;

(f) An instrument rating;

(g) A flight review, operating privi-
lege, or recency of experience require-
ment of this part;

(h) A practical test; and

(i) A knowledge test.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997;
Amdt. 61-103, 62 FR 40907, July 30, 1997, as
amended by Amdt. 61-124, 74 FR 42561, Aug.
21, 2009]

§61.195 Flight instructor limitations
and qualifications.

A person who holds a flight instruc-
tor certificate is subject to the fol-
lowing limitations:

(a) Hours of training. In any 24-con-
secutive-hour period, a flight instruc-
tor may not conduct more than 8 hours
of flight training.

(b) Aircraft Ratings. A flight instruc-
tor may not conduct flight training in
any aircraft for which the flight in-
structor does not hold:

(1) A pilot certificate and flight in-
structor certificate with the applicable
category and class rating; and

(2) If appropriate, a type rating.

(¢c) Instrument Rating. A flight in-
structor who provides instrument
training for the issuance of an instru-
ment rating, a type rating not limited
to VFR, or the instrument training re-
quired for commercial pilot and airline
transport pilot certificates must hold

482

108



Federal Aviation Administration, DOT

an instrument rating on his or her
pilot certificate and flight instructor
certificate that is appropriate to the
category and class of aircraft used for
the training provided.

(d) Limitations on endorsements. A
flight instructor may not endorse a:

(1) Student pilot’s certificate or log-
book for solo flight privileges, unless
that flight instructor has—

(i) Given that student the flight
training required for solo flight privi-
leges required by this part; and

(ii) Determined that the student is
prepared to conduct the flight safely
under known circumstances, subject to
any limitations listed in the student’s
logbook that the instructor considers
necessary for the safety of the flight.

(2) Student pilot’s certificate and
logbook for a solo cross-country flight,
unless that flight instructor has deter-
mined the student’s flight preparation,
planning, equipment, and proposed pro-
cedures are adequate for the proposed
flight under the existing conditions
and within any limitations listed in
the logbook that the instructor con-
siders necessary for the safety of the
flight;

(3) Student pilot’s logbook for solo
flight in a Class B airspace area or at
an airport within Class B airspace un-
less that flight instructor has—

(i) Given that student ground and
flight training in that Class B airspace
or at that airport; and

(ii) Determined that the student is
proficient to operate the aircraft safe-
ly.

(4) Logbook of a recreational pilot,
unless that flight instructor has—

(i) Given that pilot the ground and
flight training required by this part;
and

(ii) Determined that the recreational
pilot is proficient to operate the air-
craft safely.

(5) Logbook of a pilot for a flight re-
view, unless that instructor has con-
ducted a review of that pilot in accord-
ance with the requirements of §61.56(a)
of this part; or

(6) Logbook of a pilot for an instru-
ment proficiency check, unless that in-
structor has tested that pilot in ac-
cordance with the requirements of
§61.57(d) of this part.

§61.195

(e) Training in an aircraft that requires
a type rating. A flight instructor may
not give flight training in an aircraft
that requires the pilot in command to
hold a type rating unless the flight in-
structor holds a type rating for that
aircraft on his or her pilot certificate.

(f) Training received in a multiengine
airplane, a helicopter, or a powered-lift. A
flight instructor may not give training
required for the issuance of a certifi-
cate or rating in a multiengine air-
plane, a helicopter, or a powered-lift
unless that flight instructor has at
least 5 flight hours of pilot-in-com-
mand time in the specific make and
model of multiengine airplane, heli-
copter, or powered-lift, as appropriate.

(g) Position in aircraft and required
pilot stations for providing flight training.
(1) A flight instructor must perform all
training from in an aircraft that com-
plies with the requirements of §91.109
of this chapter.

(2) A flight instructor who provides
flight training for a pilot certificate or
rating issued under this part must pro-
vide that flight training in an aircraft
that meets the following require-
ments—

(i) The aircraft must have at least
two pilot stations and be of the same
category, class, and type, if appro-
priate, that applies to the pilot certifi-
cate or rating sought.

(ii) For single-place aircraft, the pre-
solo flight training must have been
provided in an aircraft that has two
pilot stations and is of the same cat-
egory, class, and type, if appropriate.

(h) Qualifications of the flight instruc-
tor for training first-time flight instructor
applicants. (1) The ground training pro-
vided to an initial applicant for a flight
instructor certificate must be given by
an authorized instructor who—

(i) Holds a ground or flight instructor
certificate with the appropriate rating,
has held that certificate for at least 24
calendar months, and has given at
least 40 hours of ground training; or

(ii) Holds a ground or flight instruc-
tor certificate with the appropriate
rating, and has given at least 100 hours
of ground training in an FAA-approved
course.

(2) Except for an instructor who
meets the requirements of paragraph
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(h)(3)(ii) of this section, a flight in-
structor who provides training to an
initial applicant for a flight instructor
certificate must—

(i) Meet the eligibility requirements
prescribed in §61.183 of this part;

(ii) Hold the appropriate flight in-
structor certificate and rating;

(iii) Have held a flight instructor cer-
tificate for at least 24 months;

(iv) For training in preparation for
an airplane, rotorcraft, or powered-lift
rating, have given at least 200 hours of
flight training as a flight instructor;
and

(v) For training in preparation for a
glider rating, have given at least 80
hours of flight training as a flight in-
structor.

(3) A flight instructor who serves as a
flight instructor in an FAA-approved
course for the issuance of a flight in-
structor rating must hold a flight in-
structor certificate with the appro-
priate rating and pass the required ini-
tial and recurrent flight instructor pro-
ficiency tests, in accordance with the
requirements of the part under which
the FAA-approved course is conducted,
and must—

(i) Meet the requirements of para-
graph (h)(2) of this section; or

(ii) Have trained and endorsed at
least five applicants for a practical test
for a pilot certificate, flight instructor
certificate, ground instructor certifi-
cate, or an additional rating, and at
least 80 percent of those applicants
passed that test on their first attempt;
and

(A) Given at least 400 hours of flight
training as a flight instructor for
training in an airplane, a rotorcraft, or
for a powered-lift rating; or

(B) Given at least 100 hours of flight
training as a flight instructor, for
training in a glider rating.

(1) Prohibition against self-endorse-
ments. A flight instructor shall not
make any self-endorsement for a cer-
tificate, rating, flight review, author-
ization, operating privilege, practical
test, or knowledge test that is required
by this part.

(j) Additional qualifications required to
give training in Category II or Category
III operations. A flight instructor may
not give training in Category II or Cat-
egory III operations unless the flight
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instructor has been trained and tested
in Category II or Category III oper-
ations, pursuant to §61.67 or §61.68 of
this part, as applicable.

(k) Training for night vision goggle op-
erations. A flight instructor may not
conduct training for night vision gog-
gle operations unless the flight instruc-
tor:

(1) Has a pilot and flight instructor
certificate with the applicable cat-
egory and class rating for the training;

(2) If appropriate, has a type rating
on his or her pilot certificate for the
aircraft;

(3) Is pilot in command qualified for
night vision goggle operations, in ac-
cordance with §61.31(k);

(4) Has logged 100 night vision goggle
operations as the sole manipulator of
the controls;

(5) Has logged 20 night vision goggle
operations as the sole manipulator of
the controls in the category and class,
and type of aircraft, if aircraft class
and type is appropriate, that the train-
ing will be given in;

(6) Is qualified to act as pilot in com-
mand in night vision goggle operations
under §61.57(f) or (g); and

(7) Has a logbook endorsement from
an FAA Aviation Safety Inspector or a
person who is authorized by the FAA to
provide that logbook endorsement that
states the flight instructor is author-
ized to perform the night vision goggle
pilot in command qualification and re-
cent flight experience requirements
under §61.31(k) and §61.57(f) and (g).

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997,
Amdt. 61-103, 62 FR 40907, July 30, 1997;
Amdt. 61-124, 74 FR 42561, Aug. 21, 2009]

§61.197 Renewal requirements for
flight instructor certification.

(a) A person who holds a flight in-
structor certificate that has not ex-
pired may renew that flight instructor
certificate by—

(1) Passing a practical test for—

(i) One of the ratings listed on the
current flight instructor certificate; or

(ii) An additional flight instructor
rating; or

(2) Submitting a completed and
signed application with the FAA and
satisfactorily completing one of the
following renewal requirements—
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(i) A record of training students
showing that, during the preceding 24
calendar months, the flight instructor
has endorsed at least 5 students for a
practical test for a certificate or rating
and at least 80 percent of those stu-
dents passed that test on the first at-
tempt.

(ii) A record showing that, within the
preceding 24 calendar months, the
flight instructor has served as a com-
pany check pilot, chief flight instruc-
tor, company check airman, or flight
instructor in a part 121 or part 135 oper-
ation, or in a position involving the
regular evaluation of pilots.

(iii) A graduation certificate showing
that, within the preceding 3 calendar
months, the person has successfully
completed an approved flight instruc-
tor refresher course consisting of
ground training or flight training, or a
combination of both.

(iv) A record showing that, within
the preceding 12 months from the
month of application, the flight in-
structor passed an official U.S. Armed
Forces military instructor pilot pro-
ficiency check.

(b) The expiration month of a re-
newed flight instructor certificate
shall be 24 calendar months from—

(1) The month the renewal require-
ments of paragraph (a) of this section
are accomplished; or

(2) The month of expiration of the
current flight instructor certificate
provided—

(i) The renewal requirements of para-
graph (a) of this section are accom-
plished within the 3 calendar months
preceding the expiration month of the
current flight instructor -certificate,
and

(ii) If the renewal is accomplished
under paragraph (a)(2)(iii) of this sec-
tion, the approved flight instructor re-
fresher course must be completed with-
in the 3 calendar months preceding the
expiration month of the current flight
instructor certificate.

(c) The practical test required by
paragraph (a)(1) of this section may be
accomplished in a flight simulator or
flight training device if the test is ac-
complished pursuant to an approved
course conducted by a training center

§61.211

certificated under part 142 of this chap-
ter.

[Doc. No. 25910, 63 FR 20289, Apr. 23, 1998, as
amended by Amdt. 61-124, 74 FR 42562, Aug.
21, 2009]

§61.199 Reinstatement requirements
of an expired flight instructor cer-
tificate.

(a) Flight instructor certificates. The
holder of an expired flight instructor
certificate who has not complied with
the flight instructor renewal require-
ments of §61.197 may reinstate that
flight instructor certificate and ratings
by filing a completed and signed appli-
cation with the FAA and satisfactorily
completing one of the following rein-
statement requirements:

(1) A flight instructor certification
practical test, as prescribed by
§61.183(h), for one of the ratings held on
the expired flight instructor certifi-
cate.

(2) A flight instructor certification
practical test for an additional rating.

(b) Flight instructor ratings. (1) A
flight instructor rating or a limited
flight instructor rating on a pilot cer-
tificate is no longer valid and may not
be exchanged for a similar rating or a
flight instructor certificate.

(2) The holder of a flight instructor
rating or a limited flight instructor
rating on a pilot certificate may be
issued a flight instructor certificate
with the current ratings, but only if
the person passes the required knowl-
edge and practical test prescribed in
this subpart for the issuance of the cur-
rent flight instructor certificate and
rating.

[Doc. No. 25910, 62 FR 16298, Apr. 4, 1997, as
amended by Amdt. 61-104, 63 FR 20289, Apr.

23, 1998; Amdt. 61-124, 74 FR 42562, Aug. 21,
2009]

§61.201 [Reserved]

Subpart I—Ground Instructors

§61.211 Applicability.

This subpart prescribes the require-
ments for the issuance of ground in-
structor certificates and ratings, the
conditions under which those certifi-
cates and ratings are necessary, and
the limitations upon those certificates
and ratings.
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(vi) Terminal forecasts and orientation to
Enhanced Weather Information System
(EWINS).

(c) NOTAMS and airport conditions.

(d) Crew.

(i) Qualifications.

(ii) Limitations.

(e) Aircraft.

(i) Systems.

(ii) Navigation instruments and avionics
systems.

(iii) Flight instruments.

(iv) Operations manuals and MEL/CDL.

(v) Performance and limitations.

(f) Flight Planning.

(i) Route of flight.

1. Standard Instrument Departures and
Standard Terminal Arrival Routes.

2. En route charts.

3. Operational altitude.

4. Departure and arrival charts.

(ii) Minimum departure fuel.

1. Climb.

2. Cruise.

3. Descent.

(g) Weight and balance.

(h) Economics of flight overview (Perform-
ance, Fuel Tankering).

(i) Decision to operate the flight.

(j) ATC flight plan filing.

(k) Flight documentation.

(i) Flight plan.

(ii) Dispatch release.

(3) Authorize flight departure with concur-
rence of pilot in command.

(4) In-flight operational control:

(a) Current situational awareness.

(b) Information exchange.

(c) Amend original flight release as re-
quired.

(5) Post-Flight:

(a) Arrival verification.

(b) Weather debrief.

(c) Flight irregularity reports as required.

[Doc. No. FAA-1998-4553, 64 FR 68925, Dec. 8,
1999]

PART 67—MEDICAL STANDARDS
AND CERTIFICATION

Subpart A—General

Sec.

67.1 Applicability.

67.3 Issue.

67.4 Application.

67.7 Access to the National Driver Register.

Subpart B—First-Class Airman Medical
Certificate

67.101 Eligibility.

67.103 Eye.

67.1056 Ear, nose, throat, and equilibrium.
67.107 Mental.

67.109 Neurologic.
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67.111 Cardiovascular.
67.113 General medical condition.
67.115 Discretionary issuance.

Subpart C—Second-Class Airman Medical
Cerlificate

67.201 Eligibility.

67.203 Eye.

67.2056 Ear, nose, throat, and equilibrium.
67.207 Mental.

67.209 Neurologic.

67.211 Cardiovascular.

67.213 General medical condition.

67.215 Discretionary issuance.

Subpart D—Third-Class Airman Medical
Certificate

67.301 Eligibility.

67.303 Eye.

67.3056 Ear, nose, throat, and equilibrium.
67.307 Mental.

67.309 Neurologic.

67.311 Cardiovascular.

67.313 General medical condition.

67.315 Discretionary issuance.

Subpart E—Certification Procedures

67.401 Special issuance of medical certifi-
cates.

67.403 Applications, certificates, logbooks,
reports, and records: Falsification, repro-
duction, or alteration; incorrect state-
ments.

67.406 Medical examinations: Who may per-
form?

67.407 Delegation of authority.

67.409 Denial of medical certificate.

67.411 [Reserved]

67.413 Medical records.

67.415 Return of medical certificate after
suspension or revocation.

AUTHORITY: 49 U.S.C. 106(g), 40113, 44701-
44703, 44707, 44709-44711, 45102-45103, 45301-
45303.

SOURCE: Docket No. 27940, 61 FR 11256, Mar.
19, 1996, unless otherwise noted.

Subpart A—General

§67.1 Applicability.

This part prescribes the medical
standards and certification procedures
for issuing medical certificates for air-
men and for remaining eligible for a
medical certificate.

§67.3 Issue.

A person who meets the medical
standards prescribed in this part, based
on medical examination and evaluation
of the person’s history and condition,
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is entitled to an appropriate medical
certificate.

[Doc. No. FAA-2007-27812, 73 FR 43065, July
24, 2008]

§67.4 Application.

An applicant for first-, second- and
third-class medical certification must:

(a) Apply on a form and in a manner
prescribed by the Administrator;

(b) Be examined by an aviation med-
ical examiner designated in accordance
with part 183 of this chapter. An appli-
cant may obtain a list of aviation med-
ical examiners from the FAA Office of
Aerospace Medicine homepage on the
FAA Web site, from any FAA Regional
Flight Surgeon, or by contacting the
Manager of the Aerospace Medical Edu-
cation Division, P.O. Box 26200, Okla-
homa City, Oklahoma 73125.

(c) Show proof of age and identity by
presenting a government-issued photo
identification (such as a valid U.S.
driver’s license, identification card
issued by a driver’s license authority,
military identification, or passport). If
an applicant does not have govern-
ment-issued identification, he or she
may use non-photo, government-issued
identification (such as a birth certifi-
cate or voter registration card) in con-
junction with photo identification
(such as a work identification card or a
student identification card).

[Doc. No. FAA-2007-27812, 73 FR 43065, July
24, 2008]

§67.7 Access to the National Driver
Register.

At the time of application for a cer-
tificate issued under this part, each
person who applies for a medical cer-
tificate shall execute an express con-
sent form authorizing the Adminis-
trator to request the chief driver li-
censing official of any state designated
by the Administrator to transmit in-
formation contained in the National
Driver Register about the person to the
Administrator. The Administrator
shall make information received from
the National Driver Register, if any,
available on request to the person for
review and written comment.

§67.103

Subpart B—First-Class Airman
Medical Cerlificate

§67.101 Eligibility.

To be eligible for a first-class airman
medical certificate, and to remain eli-
gible for a first-class airman medical
certificate, a person must meet the re-
quirements of this subpart.

§67.103 Eye.

Eye standards for a first-class airman
medical certificate are:

(a) Distant visual acuity of 20/20 or
better in each eye separately, with or
without corrective lenses. If corrective
lenses (spectacles or contact lenses)
are necessary for 20/20 vision, the per-
son may be eligible only on the condi-
tion that corrective lenses are worn
while exercising the privileges of an
airman certificate.

(b) Near vision of 20/40 or better,
Snellen equivalent, at 16 inches in each
eye separately, with or without correc-
tive lenses. If age 50 or older, near vi-
sion of 20/40 or better, Snellen equiva-
lent, at both 16 inches and 32 inches in
each eye separately, with or without
corrective lenses.

(c) Ability to perceive those colors
necessary for the safe performance of
airman duties.

(d) Normal fields of vision.

(e) No acute or chronic pathological
condition of either eye or adnexa that
interferes with the proper function of
an eye, that may reasonably be ex-
pected to progress to that degree, or
that may reasonably be expected to be
aggravated by flying.

(f) Bifoveal fixation and vergence-
phoria relationship sufficient to pre-
vent a break in fusion under conditions
that may reasonably be expected to
occur in performing airman duties.
Tests for the factors named in this
paragraph are not required except for
persons found to have more than 1
prism diopter of hyperphoria, 6 prism
diopters of esophoria, or 6 prism
diopters of exophoria. If any of these
values are exceeded, the Federal Air
Surgeon may require the person to be
examined by a qualified eye specialist
to determine if there is bifoveal fixa-
tion and an adequate vergence-phoria
relationship. However, if otherwise eli-
gible, the person is issued a medical
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certificate pending the results of the
examination.

§67.105 Ear, nose, throat, and equi-
librium.

Ear, nose, throat, and equilibrium
standards for a first-class airman med-
ical certificate are:

(a) The person shall demonstrate ac-
ceptable hearing by at least one of the
following tests:

(1) Demonstrate an ability to hear an
average conversational voice in a quiet
room, using both ears, at a distance of
6 feet from the examiner, with the back
turned to the examiner.

(2) Demonstrate an acceptable under-
standing of speech as determined by
audiometric speech discrimination
testing to a score of at least 70 percent
obtained in one ear or in a sound field
environment.

(3) Provide acceptable results of pure
tone audiometric testing of unaided
hearing acuity according to the fol-
lowing table of worst acceptable
thresholds, using the calibration stand-
ards of the American National Stand-
ards Institute, 1969 (11 West 42d Street,
New York, NY 10036):

1 2
Frequency (Hz) 5'_?20 E‘go 320 3&20

Better ear (Db)
Poorer ear (Db)

35 30 30 40
35 50 50 60

(b) No disease or condition of the
middle or internal ear, nose, oral cav-
ity, pharynx, or larynx that—

(1) Interferes with, or is aggravated
by, flying or may reasonably be ex-
pected to do so; or

(2) Interferes with, or may reason-
ably be expected to interfere with,
clear and effective speech communica-
tion.

(c) No disease or condition mani-
fested by, or that may reasonably be
expected to be manifested by, vertigo
or a disturbance of equilibrium.

§67.107 Mental.

Mental standards for a first-class air-
man medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) A personality disorder that is se-
vere enough to have repeatedly mani-
fested itself by overt acts.
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(2) A psychosis. As used in this sec-
tion, ‘‘psychosis’” refers to a mental
disorder in which:

(i) The individual has manifested de-
lusions, hallucinations, grossly bizarre
or disorganized behavior, or other com-
monly accepted symptoms of this con-
dition; or

(ii) The individual may reasonably be
expected to manifest delusions, hallu-
cinations, grossly bizarre or disorga-
nized behavior, or other commonly ac-
cepted symptoms of this condition.

(3) A bipolar disorder.

(4) Substance dependence, except
where there is established clinical evi-
dence, satisfactory to the Federal Air
Surgeon, of recovery, including sus-
tained total abstinence from the sub-
stance(s) for not less than the pre-
ceding 2 years. As used in this sec-
tion—

(1) ““Substance’ includes: Alcohol;
other sedatives and hypnotics;
anxiolytics; opioids; central nervous
system stimulants such as cocaine, am-
phetamines, and similarly acting
sympathomimetics; hallucinogens;
phencyclidine or similarly acting
arylcyclohexylamines; cannabis;
inhalants; and other psychoactive
drugs and chemicals; and

(ii) ‘“Substance dependence’ means a
condition in which a person is depend-
ent on a substance, other than tobacco
or ordinary xanthine-containing (e.g.,
caffeine) beverages, as evidenced by—

(A) Increased tolerance;

(B) Manifestation of withdrawal
symptoms;

(C) Impaired control of use; or

(D) Continued use despite damage to
physical health or impairment of so-
cial, personal, or occupational func-
tioning.

(b) No substance abuse within the
preceding 2 years defined as:

(1) Use of a substance in a situation
in which that use was physically haz-
ardous, if there has been at any other
time an instance of the use of a sub-
stance also in a situation in which that
use was physically hazardous;

(2) A verified positive drug test re-
sult, an alcohol test result of 0.04 or
greater alcohol concentration, or a re-
fusal to submit to a drug or alcohol
test required by the U.S. Department
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of Transportation or an agency of the
U.S. Department of Transportation; or

(3) Misuse of a substance that the
Federal Air Surgeon, based on case his-
tory and appropriate, qualified medical
judgment relating to the substance in-
volved, finds—

(i) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(ii) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(c) No other personality disorder,
neurosis, or other mental condition
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

[Doc. No. 27940, 61 FR 11256, Mar. 19, 1996, as
amended by Amdt. 67-19, 71 FR 35764, June
21, 2006]

§67.109 Neurologic.

Neurologic standards for a first-class
airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) Epilepsy;

(2) A disturbance of consciousness
without satisfactory medical expla-
nation of the cause; or

(3) A transient loss of control of nerv-
ous system function(s) without satis-
factory medical explanation of the
cause.

(b) No other seizure disorder, disturb-
ance of consciousness, or neurologic
condition that the Federal Air Sur-
geon, based on the case history and ap-
propriate, qualified medical judgment
relating to the condition involved,
finds—

§67.113

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.111 Cardiovascular.

Cardiovascular standards for a first-
class airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) Myocardial infarction;

(2) Angina pectoris;

(3) Coronary heart disease that has
required treatment or, if untreated,
that has been symptomatic or clini-
cally significant;

(4) Cardiac valve replacement;

(5) Permanent cardiac pacemaker im-
plantation; or

(6) Heart replacement;

(b) A person applying for first-class
medical certification must dem-
onstrate an absence of myocardial in-
farction and other clinically signifi-
cant abnormality on electrocardio-
graphic examination:

(1) At the first application after
reaching the 35th birthday; and

(2) On an annual basis after reaching
the 40th birthday.

(c) An electrocardiogram will satisfy
a requirement of paragraph (b) of this
section if it is dated no earlier than 60
days before the date of the application
it is to accompany and was performed
and transmitted according to accept-
able standards and techniques.

§67.113 General medical condition.

The general medical standards for a
first-class airman medical certificate
are:

(a) No established medical history or
clinical diagnosis of diabetes mellitus
that requires insulin or any other
hypoglycemic drug for control.

(b) No other organic, functional, or
structural disease, defect, or limitation
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—
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(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(c) No medication or other treatment
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
medication or other treatment in-
volved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.115 Discretionary issuance.

A person who does not meet the pro-
visions of §§67.103 through 67.113 may
apply for the discretionary issuance of
a certificate under §67.401.

Subpart C—Second-Class Airman
Medical Cerlificate

§67.201 Eligibility.

To be eligible for a second-class air-
man medical certificate, and to remain
eligible for a second-class airman med-
ical certificate, a person must meet the
requirements of this subpart.

§67.203 Eye.

Eye standards for a second-class air-
man medical certificate are:

(a) Distant visual acuity of 20/20 or
better in each eye separately, with or
without corrective lenses. If corrective
lenses (spectacles or contact lenses)
are necessary for 20/20 vision, the per-
son may be eligible only on the condi-
tion that corrective lenses are worn
while exercising the privileges of an
airman certificate.

(b) Near vision of 20/40 or better,
Snellen equivalent, at 16 inches in each
eye separately, with or without correc-
tive lenses. If age 50 or older, near vi-
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sion of 20/40 or better, Snellen equiva-
lent, at both 16 inches and 32 inches in
each eye separately, with or without
corrective lenses.

(c) Ability to perceive those colors
necessary for the safe performance of
airman duties.

(d) Normal fields of vision.

(e) No acute or chronic pathological
condition of either eye or adnexa that
interferes with the proper function of
an eye, that may reasonably be ex-
pected to progress to that degree, or
that may reasonably be expected to be
aggravated by flying.

(f) Bifoveal fixation and vergence-
phoria relationship sufficient to pre-
vent a break in fusion under conditions
that may reasonably be expected to
occur in performing airman duties.
Tests for the factors named in this
paragraph are not required except for
persons found to have more than 1
prism diopter of hyperphoria, 6 prism
diopters of esophoria, or 6 prism
diopters of exophoria. If any of these
values are exceeded, the Federal Air
Surgeon may require the person to be
examined by a qualified eye specialist
to determine if there is bifoveal fixa-
tion and an adequate vergence-phoria
relationship. However, if otherwise eli-
gible, the person is issued a medical
certificate pending the results of the
examination.

§67.205 Ear, nose, throat, and equi-
librium.

Ear, nose, throat, and equilibrium
standards for a second-class airman
medical certificate are:

(a) The person shall demonstrate ac-
ceptable hearing by at least one of the
following tests:

(1) Demonstrate an ability to hear an
average conversational voice in a quiet
room, using both ears, at a distance of
6 feet from the examiner, with the back
turned to the examiner.

(2) Demonstrate an acceptable under-
standing of speech as determined by
audiometric speech discrimination
testing to a score of at least 70 percent
obtained in one ear or in a sound field
environment.

(3) Provide acceptable results of pure
tone audiometric testing of unaided
hearing acuity according to the fol-
lowing table of worst acceptable
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thresholds, using the calibration stand-
ards of the American National Stand-
ards Institute, 1969:

Frequency (Hz) 5}_?20 1330 2320 3880

35 30 30| 40
35 50 50 60

Better ear (Db)
Poorer ear (Db)

(b) No disease or condition of the
middle or internal ear, nose, oral cav-
ity, pharynx, or larynx that—

(1) Interferes with, or is aggravated
by, flying or may reasonably be ex-
pected to do so; or

(2) Interferes with, or may reason-
ably be expected to interfere with,
clear and effective speech communica-
tion.

(c) No disease or condition mani-
fested by, or that may reasonably be
expected to be manifested by, vertigo
or a disturbance of equilibrium.

§67.207 Mental.

Mental standards for a second-class
airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) A personality disorder that is se-
vere enough to have repeatedly mani-
fested itself by overt acts.

(2) A psychosis. As used in this sec-
tion, ‘‘psychosis’ refers to a mental
disorder in which:

(i) The individual has manifested de-
lusions, hallucinations, grossly bizarre
or disorganized behavior, or other com-
monly accepted symptoms of this con-
dition; or

(ii) The individual may reasonably be
expected to manifest delusions, hallu-
cinations, grossly bizarre or disorga-
nized behavior, or other commonly ac-
cepted symptoms of this condition.

(3) A bipolar disorder.

(4) Substance dependence, except
where there is established clinical evi-
dence, satisfactory to the Federal Air
Surgeon, of recovery, including sus-
tained total abstinence from the sub-
stance(s) for not less than the pre-
ceding 2 years. As used in this sec-
tion—

(i) “‘Substance’ includes: Alcohol;
other sedatives and hypnotics;
anxiolytics; opioids; central nervous
system stimulants such as cocaine, am-
phetamines, and similarly acting

§67.207

sympathomimetics; hallucinogens;
phencyclidine or similarly acting
arylcyclohexylamines; cannabis;
inhalants; and other psychoactive
drugs and chemicals; and

(ii) ‘““Substance dependence’ means a
condition in which a person is depend-
ent on a substance, other than tobacco
or ordinary xanthine-containing (e.g.,
caffeine) beverages, as evidenced by—

(A) Increased tolerance;

(B) Manifestation of withdrawal
symptoms;

(C) Impaired control of use; or

(D) Continued use despite damage to
physical health or impairment of so-
cial, personal, or occupational func-
tioning.

(b) No substance abuse within the
preceding 2 years defined as:

(1) Use of a substance in a situation
in which that use was physically haz-
ardous, if there has been at any other
time an instance of the use of a sub-
stance also in a situation in which that
use was physically hazardous;

(2) A verified positive drug test re-
sult, an alcohol test result of 0.04 or
greater alcohol concentration, or a re-
fusal to submit to a drug or alcohol
test required by the U.S. Department
of Transportation or an agency of the
U.S. Department of Transportation; or

(3) Misuse of a substance that the
Federal Air Surgeon, based on case his-
tory and appropriate, qualified medical
judgment relating to the substance in-
volved, finds—

(i) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(ii) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(¢c) No other personality disorder,
neurosis, or other mental condition
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or
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(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

[Doc. No. 27940, 61 FR 11256, Mar. 19, 1996, as
amended by Amdt. 67-19, 71 FR 35764, June
21, 2006]

§67.209 Neurologic.

Neurologic standards for a second-
class airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) Epilepsy;

(2) A disturbance of consciousness
without satisfactory medical expla-
nation of the cause; or

(3) A transient loss of control of nerv-
ous system function(s) without satis-
factory medical explanation of the
cause;

(b) No other seizure disorder, disturb-
ance of consciousness, or neurologic
condition that the Federal Air Sur-
geon, based on the case history and ap-
propriate, qualified medical judgment
relating to the condition involved,
finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.211 Cardiovascular.

Cardiovascular standards for a sec-
ond-class medical certificate are no es-
tablished medical history or clinical
diagnosis of any of the following:

(a) Myocardial infarction;

(b) Angina pectoris;

(c) Coronary heart disease that has
required treatment or, if untreated,
that has been symptomatic or clini-
cally significant;

(d) Cardiac valve replacement;

(e) Permanent cardiac pacemaker im-
plantation; or

(f) Heart replacement.
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§67.213 General medical condition.

The general medical standards for a
second-class airman medical certificate
are:

(a) No established medical history or
clinical diagnosis of diabetes mellitus
that requires insulin or any other
hypoglycemic drug for control.

(b) No other organic, functional, or
structural disease, defect, or limitation
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(c) No medication or other treatment
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
medication or other treatment in-
volved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.215 Discretionary issuance.

A person who does not meet the pro-
visions of §§67.203 through 67.213 may
apply for the discretionary issuance of
a certificate under §67.401.

Subpart D—Third-Class Airman
Medical Certificate

§67.301 Eligibility.

To be eligible for a third-class air-
man medical certificate, or to remain
eligible for a third-class airman med-
ical certificate, a person must meet the
requirements of this subpart.
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§67.303 Eye.

Eye standards for a third-class air-
man medical certificate are:

(a) Distant visual acuity of 20/40 or
better in each eye separately, with or
without corrective lenses. If corrective
lenses (spectacles or contact lenses)
are necessary for 20/40 vision, the per-
son may be eligible only on the condi-
tion that corrective lenses are worn
while exercising the privileges of an
airman certificate.

(b) Near vision of 20/40 or better,
Snellen equivalent, at 16 inches in each
eye separately, with or without correc-
tive lenses.

(c) Ability to perceive those colors
necessary for the safe performance of
airman duties.

(d) No acute or chronic pathological
condition of either eye or adnexa that
interferes with the proper function of
an eye, that may reasonably be ex-
pected to progress to that degree, or
that may reasonably be expected to be
aggravated by flying.

§67.305 Ear, nose, throat, and equi-
librium.

Ear, nose, throat, and equilibrium
standards for a third-class airman med-
ical certificate are:

(a) The person shall demonstrate ac-
ceptable hearing by at least one of the
following tests:

(1) Demonstrate an ability to hear an
average conversational voice in a quiet
room, using both ears, at a distance of
6 feet from the examiner, with the back
turned to the examiner.

(2) Demonstrate an acceptable under-
standing of speech as determined by
audiometric speech discrimination
testing to a score of at least 70 percent
obtained in one ear or in a sound field
environment.

(3) Provide acceptable results of pure
tone audiometric testing of unaided
hearing acuity according to the fol-
lowing table of worst acceptable
thresholds, using the calibration stand-
ards of the American National Stand-
ards Institute, 1969:

1 2
Frequency (Hz) 5'_?20 E‘go 320 3&20

35 30| 30| 40
35| 50| 50| 60

Better ear (Db)
Poorer ear (Db) ..

§67.307

(b) No disease or condition of the
middle or internal ear, nose, oral cav-
ity, pharynx, or larynx that—

(1) Interferes with, or is aggravated
by, flying or may reasonably be ex-
pected to do so; or

(2) Interferes with clear and effective
speech communication.

(c) No disease or condition mani-
fested by, or that may reasonably be
expected to be manifested by, vertigo
or a disturbance of equilibrium.

§67.307 Mental.

Mental standards for a third-class
airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) A personality disorder that is se-
vere enough to have repeatedly mani-
fested itself by overt acts.

(2) A psychosis. As used in this sec-
tion, ‘‘psychosis’ refers to a mental
disorder in which—

(i) The individual has manifested de-
lusions, hallucinations, grossly bizarre
or disorganized behavior, or other com-
monly accepted symptoms of this con-
dition; or

(ii) The individual may reasonably be
expected to manifest delusions, hallu-
cinations, grossly bizarre or disorga-
nized behavior, or other commonly ac-
cepted symptoms of this condition.

(3) A bipolar disorder.

(4) Substance dependence, except
where there is established clinical evi-
dence, satisfactory to the Federal Air
Surgeon, of recovery, including sus-
tained total abstinence from the sub-
stance(s) for not less than the pre-
ceding 2 years. As used in this sec-
tion—

(i) ‘‘Substance’ includes: alcohol;
other sedatives and hypnotics;
anxiolytics; opioids; central nervous
system stimulants such as cocaine, am-
phetamines, and similarly acting
sympathomimetics; hallucinogens;
phencyclidine or similarly acting
arylcyclohexylamines; cannabis;
inhalants; and other psychoactive
drugs and chemicals; and

(ii) ““Substance dependence’ means a
condition in which a person is depend-
ent on a substance, other than tobacco
or ordinary xanthine-containing (e.g.,
caffeine) beverages, as evidenced by—
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(A) Increased tolerance;

(B) Manifestation of withdrawal
symptoms;

(C) Impaired control of use; or

(D) Continued use despite damage to
physical health or impairment of so-
cial, personal, or occupational func-
tioning.

(b) No substance abuse within the
preceding 2 years defined as:

(1) Use of a substance in a situation
in which that use was physically haz-
ardous, if there has been at any other
time an instance of the use of a sub-
stance also in a situation in which that
use was physically hazardous;

(2) A verified positive drug test re-
sult, an alcohol test result of 0.04 or
greater alcohol concentration, or a re-
fusal to submit to a drug or alcohol
test required by the U.S. Department
of Transportation or an agency of the
U.S. Department of Transportation; or

(3) Misuse of a substance that the
Federal Air Surgeon, based on case his-
tory and appropriate, qualified medical
judgment relating to the substance in-
volved, finds—

(i) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(ii) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(c) No other personality disorder,
neurosis, or other mental condition
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

[Doc. No. 27940, 61 FR 11256, Mar. 19, 1996, as
amended by Amdt. 67-19, 71 FR 35764, June
21, 2006]
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§67.309 Neurologic.

Neurologic standards for a third-class
airman medical certificate are:

(a) No established medical history or
clinical diagnosis of any of the fol-
lowing:

(1) Epilepsy;

(2) A disturbance of consciousness
without satisfactory medical expla-
nation of the cause; or

(3) A transient loss of control of nerv-
ous system function(s) without satis-
factory medical explanation of the
cause.

(b) No other seizure disorder, disturb-
ance of consciousness, or neurologic
condition that the Federal Air Sur-
geon, based on the case history and ap-
propriate, qualified medical judgment
relating to the condition involved,
finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.311 Cardiovascular.

Cardiovascular standards for a third-
class airman medical certificate are no
established medical history or clinical
diagnosis of any of the following:

(a) Myocardial infarction;

(b) Angina pectoris;

(c) Coronary heart disease that has
required treatment or, if untreated,
that has been symptomatic or clini-
cally significant;

(d) Cardiac valve replacement;

(e) Permanent cardiac pacemaker im-
plantation; or

(f) Heart replacement.

§67.313 General medical condition.

The general medical standards for a
third-class airman medical certificate
are:

(a) No established medical history or
clinical diagnosis of diabetes mellitus
that requires insulin or any other
hypoglycemic drug for control.

(b) No other organic, functional, or
structural disease, defect, or limitation
that the Federal Air Surgeon, based on
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the case history and appropriate, quali-
fied medical judgment relating to the
condition involved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

(c) No medication or other treatment
that the Federal Air Surgeon, based on
the case history and appropriate, quali-
fied medical judgment relating to the
medication or other treatment in-
volved, finds—

(1) Makes the person unable to safely
perform the duties or exercise the
privileges of the airman certificate ap-
plied for or held; or

(2) May reasonably be expected, for
the maximum duration of the airman
medical certificate applied for or held,
to make the person unable to perform
those duties or exercise those privi-
leges.

§67.315 Discretionary issuance.

A person who does not meet the pro-
visions of §§67.303 through 67.313 may
apply for the discretionary issuance of
a certificate under §67.401.

Subpart E—Certification
Procedures

§67.401 Special issuance of medical
certificates.

(a) At the discretion of the Federal
Air Surgeon, an Authorization for Spe-
cial Issuance of a Medical Certificate
(Authorization), valid for a specified
period, may be granted to a person who
does not meet the provisions of sub-
parts B, C, or D of this part if the per-
son shows to the satisfaction of the
Federal Air Surgeon that the duties
authorized by the class of medical cer-
tificate applied for can be performed
without endangering public safety dur-
ing the period in which the Authoriza-
tion would be in force. The Federal Air
Surgeon may authorize a special med-
ical flight test, practical test, or med-
ical evaluation for this purpose. A med-
ical certificate of the appropriate class

§67.401

may be issued to a person who does not
meet the provisions of subparts B, C, or
D of this part if that person possesses a
valid Authorization and is otherwise
eligible. An airman medical certificate
issued in accordance with this section
shall expire no later than the end of
the validity period or upon the with-
drawal of the Authorization upon
which it is based. At the end of its
specified validity period, for grant of a
new Authorization, the person must
again show to the satisfaction of the
Federal Air Surgeon that the duties
authorized by the class of medical cer-
tificate applied for can be performed
without endangering public safety dur-
ing the period in which the Authoriza-
tion would be in force.

(b) At the discretion of the Federal
Air Surgeon, a Statement of Dem-
onstrated Ability (SODA) may be
granted, instead of an Authorization,
to a person whose disqualifying condi-
tion is static or nonprogressive and
who has been found capable of per-
forming airman duties without endan-
gering public safety. A SODA does not
expire and authorizes a designated
aviation medical examiner to issue a
medical certificate of a specified class
if the examiner finds that the condi-
tion described on its face has not ad-
versely changed.

(¢c) In granting an Authorization or
SODA, the Federal Air Surgeon may
consider the person’s operational expe-
rience and any medical facts that may
affect the ability of the person to per-
form airman duties including—

(1) The combined effect on the person
of failure to meet more than one re-
quirement of this part; and

(2) The prognosis derived from profes-
sional consideration of all available in-
formation regarding the person.

(d) In granting an Authorization or
SODA under this section, the Federal
Air Surgeon specifies the class of med-
ical certificate authorized to be issued
and may do any or all of the following:

(1) Limit the duration of an Author-
ization;

(2) Condition the granting of a new
Authorization on the results of subse-
quent medical tests, examinations, or
evaluations;

(3) State on the Authorization or
SODA, and any medical certificate
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based upon it, any operational limita-
tion needed for safety; or

(4) Condition the continued effect of
an Authorization or SODA, and any
second- or third-class medical certifi-
cate based upon it, on compliance with
a statement of functional limitations
issued to the person in coordination
with the Director of Flight Standards
or the Director’s designee.

(e) In determining whether an Au-
thorization or SODA should be granted
to an applicant for a third-class med-
ical certificate, the Federal Air Sur-
geon considers the freedom of an air-
man, exercising the privileges of a pri-
vate pilot certificate, to accept reason-
able risks to his or her person and
property that are not acceptable in the
exercise of commercial or airline trans-
port pilot privileges, and, at the same
time, considers the need to protect the
safety of persons and property in other
aircraft and on the ground.

(f) An Authorization or SODA grant-
ed under the provisions of this section
to a person who does not meet the ap-
plicable provisions of subparts B, C, or
D of this part may be withdrawn, at
the discretion of the Federal Air Sur-
geon, at any time if—

(1) There is adverse change in the
holder’s medical condition;

(2) The holder fails to comply with a
statement of functional limitations or
operational limitations issued as a con-
dition of certification under this sec-
tion;

(3) Public safety would be endangered
by the holder’s exercise of airman
privileges;

(4) The holder fails to provide med-
ical information reasonably needed by
the Federal Air Surgeon for certifi-
cation under this section; or

(6) The holder makes or causes to be
made a statement or entry that is the
basis for withdrawal of an Authoriza-
tion or SODA under §67.403.

(g) A person who has been granted an
Authorization or SODA under this sec-
tion based on a special medical flight
or practical test need not take the test
again during later physical examina-
tions unless the Federal Air Surgeon
determines or has reason to believe
that the physical deficiency has or may
have degraded to a degree to require
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another special medical flight test or
practical test.

(h) The authority of the Federal Air
Surgeon under this section is also exer-
cised by the Manager, Aeromedical
Certification Division, and each Re-
gional Flight Surgeon.

(i) If an Authorization or SODA is
withdrawn under paragraph (f) of this
section the following procedures apply:

(1) The holder of the Authorization or
SODA will be served a letter of with-
drawal, stating the reason for the ac-
tion;

(2) By not later than 60 days after the
service of the letter of withdrawal, the
holder of the Authorization or SODA
may request, in writing, that the Fed-
eral Air Surgeon provide for review of
the decision to withdraw. The request
for review may be accompanied by sup-
porting medical evidence;

(3) Within 60 days of receipt of a re-
quest for review, a written final deci-
sion either affirming or reversing the
decision to withdraw will be issued;
and

(4) A medical certificate rendered in-
valid pursuant to a withdrawal, in ac-
cordance with paragraph (a) of this sec-
tion, shall be surrendered to the Ad-
ministrator upon request.

(j) An Authorization or SODA grant-
ed under the provisions of this section
to a person who does not meet the ap-
plicable provisions of subparts B, C, or
D of this part must be in that person’s
physical possession or readily acces-
sible in the aircraft.

[Docket No. 27940, 61 FR 11256, Mar. 19, 1996,
as amended by Amdt. 67-20, 73 FR 43066, July
24, 2008]

§67.403 Applications, certificates,
logbooks, reports, and records: Fal-
sification, reproduction, or alter-
ation; incorrect statements.

(a) No person may make or cause to
be made—

(1) A fraudulent or intentionally false
statement on any application for a
medical certificate or on a request for
any Authorization for Special Issuance
of a Medical Certificate (Authoriza-
tion) or Statement of Demonstrated
Ability (SODA) under this part;

(2) A fraudulent or intentionally false
entry in any logbook, record, or report
that is kept, made, or used, to show
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compliance with any requirement for
any medical certificate or for any Au-
thorization or SODA under this part;

(3) A reproduction, for fraudulent
purposes, of any medical certificate
under this part; or

(4) An alteration of any medical cer-
tificate under this part.

(b) The commission by any person of
an act prohibited under paragraph (a)
of this section is a basis for—

(1) Suspending or revoking all air-
man, ground instructor, and medical
certificates and ratings held by that
person;

(2) Withdrawing all Authorizations or
SODA’s held by that person; and

(3) Denying all applications for med-
ical certification and requests for Au-
thorizations or SODA’s.

(c) The following may serve as a basis
for suspending or revoking a medical
certificate; withdrawing an Authoriza-
tion or SODA; or denying an applica-
tion for a medical certificate or re-
quest for an authorization or SODA:

(1) An incorrect statement, upon
which the FAA relied, made in support
of an application for a medical certifi-
cate or request for an Authorization or
SODA.

(2) An incorrect entry, upon which
the FAA relied, made in any logbook,
record, or report that is kept, made, or
used to show compliance with any re-
quirement for a medical certificate or
an Authorization or SODA.

§67.405 Medical examinations: Who
may perform?

(a) First-class. Any aviation medical
examiner who is specifically designated
for the purpose may perform examina-
tions for the first-class medical certifi-
cate.

(b) Second- and third-class. Any avia-
tion medical examiner may perform ex-
aminations for the second-or third-
class medical certificate.

[Doc. No. FAA-2007-27812, 73 FR 43066, July
24, 2008]

§67.407 Delegation of authority.

(a) The authority of the Adminis-
trator under 49 U.S.C. 44703 to issue or
deny medical certificates is delegated
to the Federal Air Surgeon to the ex-
tent necessary to—

§67.407

(1) Examine applicants for and hold-
ers of medical certificates to determine
whether they meet applicable medical
standards; and

(2) Issue, renew, and deny medical
certificates, and issue, renew, deny,
and withdraw Authorizations for Spe-
cial Issuance of a Medical Certificate
and Statements of Demonstrated Abil-
ity to a person based upon meeting or
failing to meet applicable medical
standards.

(b) Subject to limitations in this
chapter, the delegated functions of the
Federal Air Surgeon to examine appli-
cants for and holders of medical certifi-
cates for compliance with applicable
medical standards and to issue, renew,
and deny medical certificates are also
delegated to aviation medical exam-
iners and to authorized representatives
of the Federal Air Surgeon within the
FAA.

(c) The authority of the Adminis-
trator under 49 U.S.C. 44702, to recon-
sider the action of an aviation medical
examiner is delegated to the Federal
Air Surgeon; the Manager,
Aeromedical Certification Division;
and each Regional Flight Surgeon.
Where the person does not meet the
standards of §§67.107(b)(3) and (c),
67.109(b), 67.113(b) and (c), 67.207(b)(3)
and (c), 67.209(b), 67.213(b) and (c),
67.307(b)(3) and (c), 67.309(b), or 67.313(b)
and (c), any action taken under this
paragraph other than by the Federal
Air Surgeon is subject to reconsider-
ation by the Federal Air Surgeon. A
certificate issued by an aviation med-
ical examiner is considered to be af-
firmed as issued unless an FAA official
named in this paragraph (authorized
official) reverses that issuance within
60 days after the date of issuance. How-
ever, if within 60 days after the date of
issuance an authorized official requests
the certificate holder to submit addi-
tional medical information, an author-
ized official may reverse the issuance
within 60 days after receipt of the re-
quested information.

(d) The authority of the Adminis-
trator under 49 U.S.C. 44709 to re-exam-
ine any civil airman to the extent nec-
essary to determine an airman’s quali-
fication to continue to hold an airman
medical certificate, is delegated to the
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Federal Air Surgeon and his or her au-
thorized representatives within the
FAA.

§67.409 Denial of medical certificate.

(a) Any person who is denied a med-
ical certificate by an aviation medical
examiner may, within 30 days after the
date of the denial, apply in writing and
in duplicate to the Federal Air Sur-
geon, Attention: Manager, Aeromedical
Certification Division, AAM-300, Fed-
eral Aviation Administration, P.O. Box
26080, Oklahoma City, Oklahoma 73126,
for reconsideration of that denial. If
the person does not ask for reconsider-
ation during the 30-day period after the
date of the denial, he or she is consid-
ered to have withdrawn the application
for a medical certificate.

(b) The denial of a medical certifi-
cate—

(1) By an aviation medical examiner
is not a denial by the Administrator
under 49 U.S.C. 44703.

(2) By the Federal Air Surgeon is
considered to be a denial by the Admin-
istrator under 49 U.S.C. 44703.

(3) By the Manager, Aeromedical Cer-
tification Division, or a Regional
Flight Surgeon is considered to be a de-
nial by the Administrator under 49
U.S.C. 44703 except where the person
does not meet the standards of
§§67.107(b)(3) and (c), 67.109(b), or
67.113(b) and (c); 67.207(b)(3) and (c),
67.209(b), or 67.213(b) and (c); or
67.307(b)(3) and (c), 67.309(b), or 67.313(b)
and (c).

(c) Any action taken under §67.407(c)
that wholly or partly reverses the issue
of a medical certificate by an aviation
medical examiner is the denial of a
medical certificate under paragraph (b)
of this section.

(d) If the issue of a medical certifi-
cate is wholly or partly reversed by the
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Federal Air Surgeon; the Manager,
Aeromedical Certification Division; or
a Regional Flight Surgeon, the person
holding that certificate shall surrender
it, upon request of the FAA.

§67.411 [Reserved]

§67.413 Medical records.

(a) Whenever the Administrator finds
that additional medical information or
history is mnecessary to determine
whether you meet the medical stand-
ards required to hold a medical certifi-
cate, you must:

(1) Furnish that information to the
FAA; or

(2) Authorize any clinic, hospital,
physician, or other person to release to
the FAA all available information or
records concerning that history.

(b) If you fail to provide the re-
quested medical information or history
or to authorize its release, the FAA
may suspend, modify, or revoke your
medical certificate or, in the case of an
applicant, deny the application for a
medical certificate.

(c) If your medical certificate is sus-
pended, modified, or revoked under
paragraph (b) of this section, that sus-
pension or modification remains in ef-
fect until you provide the requested in-
formation, history, or authorization to
the FAA and until the FAA determines
that you meet the medical standards
set forth in this part.

[Doc. No. FAA-2007-27812, 73 FR 43066, July
24, 2008]

§67.415 Return of medical certificate
after suspension or revocation.

The holder of any medical certificate
issued under this part that is sus-
pended or revoked shall, upon the Ad-
ministrator’s request, return it to the
Administrator.
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dicial review may be brought against the United
States, the agency by its official title, or the appro-
priate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no other
adequate remedy in a court are subject to judi-
cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of
the final agency action. Except as otherwise ex-
pressly required by statute, agency action
otherwise final is final for the purposes of this
section whether or not there has been presented
or determined an application for a declaratory
order, for any form of reconsideration, or, unless
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(c). June 11, 1946, ch. 324, §10(c),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(d). June 11, 1946, ch. 324, §10(d).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and
(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;
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(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

(E) unsupported by substantial evidence in
a case subject to sections 556 and 557 of this
title or otherwise reviewed on the record of
an agency hearing provided by statute; or

(F') unwarranted by the facts to the extent
that the facts are subject to trial de novo by
the reviewing court.

right,

In making the foregoing determinations, the
court shall review the whole record or those
parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(e). June 11, 1946, ch. 324, §10(e),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

ABBREVIATION OF RECORD

Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review
on the original papers, provided, in section 35 thereof,
that: “This Act [see Tables for classification] shall not
be construed to repeal or modify any provision of the
Administrative Procedure Act [see Short Title note set
out preceding section 551 of this title].”

CHAPTER 8—CONGRESSIONAL REVIEW OF
AGENCY RULEMAKING

Sec.

801. Congressional review.

802. Congressional disapproval procedure.

803. Special rule on statutory, regulatory, and ju-
dicial deadlines.

804. Definitions.

805. Judicial review.

806. Applicability; severability.

807. Exemption for monetary policy.

808. Effective date of certain rules.

§801. Congressional review

(a)(1)(A) Before a rule can take effect, the Fed-
eral agency promulgating such rule shall submit
to each House of the Congress and to the Comp-
troller General a report containing—

(i) a copy of the rule;

(ii) a concise general statement relating to
the rule, including whether it is a major rule;
and

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report
under subparagraph (A), the Federal agency pro-
mulgating the rule shall submit to the Comp-
troller General and make available to each
House of Congress—

(i) a complete copy of the cost-benefit analy-
sis of the rule, if any;
(ii) the agency’s actions relevant to sections

603, 604, 605, 607, and 609;
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Subsec. (a)(4). Pub. L. 109-59, §4405(4), added par. (4).

2003—Pub. L. 108-176, §227(e)(1), added section catch-
line and struck out former section catchline which read
as follows: ‘“Type certificates, production certificates,
and airworthiness certificates’.

Subsec. (a)(3). Pub. L. 108-176, §811, added par. (3).

Subsec. (e). Pub. L. 108-176, §227(b)(2), added subsec.
(e).

1996—Subsecs. (b) to (d). Pub. L. 104-264 added subsec.
(b) and redesignated former subsecs. (b) and (c) as (c)
and (d), respectively.

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-176 applicable only to fis-
cal years beginning after Sept. 30, 2003, except as other-
wise specifically provided, see section 3 of Pub. L.
108-176, set out as a note under section 106 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Except as otherwise specifically provided, amend-
ment by Pub. L. 104-264 applicable only to fiscal years
beginning after Sept. 30, 1996, and not to be construed
as affecting funds made available for a fiscal year end-
ing before Oct. 1, 1996, see section 3 of Pub. L. 104-264,
set out as a note under section 106 of this title.

PLAN FOR DEVELOPMENT AND OVERSIGHT OF SYSTEM
FOR CERTIFICATION OF DESIGN ORGANIZATIONS

Pub. L. 108-176, title II, §227(b)(1), Dec. 12, 2003, 117
Stat. 25631, provided that: ‘“Not later than 4 years after
the date of enactment of this Act [Dec. 12, 2003], the Ad-
ministrator of the Federal Aviation Administration
shall transmit to the Committee on Transportation and
Infrastructure of the House of Representatives and the
Committee on Commerce, Science, and Transportation
of the Senate a plan for the development and oversight
of a system for certification of design organizations to
certify compliance with the requirements and mini-
mum standards prescribed under section 44701(a) of
title 49, United States Code, for the type certification
of aircraft, aircraft engines, propellers, or appliances.”’

§44705. Air carrier operating certificates

The Administrator of the Federal Aviation
Administration shall issue an air carrier operat-
ing certificate to a person desiring to operate as
an air carrier when the Administrator finds,
after investigation, that the person properly and
adequately is equipped and able to operate safe-
ly under this part and regulations and standards
prescribed under this part. An air carrier operat-
ing certificate shall—

(1) contain terms necessary to ensure safety
in air transportation; and
(2) specify the places to and from which, and

the airways of the United States over which, a

person may operate as an air carrier.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1189.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

49 App.:1424(b). Aug. 23, 1958, Pub. L. 85-726,
§604(b), 72 Stat. 778.

Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1), 80 Stat. 938; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444.

49 App.:1655(c)(1).

In this section, the word ‘‘Administrator’ in section
604(b) of the Federal Aviation Act of 1958 (Public Law
85-726, 72 Stat. 778) is retained on authority of 49:106(g).
Before clause (1), the words ‘may file with the Sec-
retary of Transportation an application for an air car-
rier operating certificate’” and ‘‘the requirements of”’
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are omitted as surplus. The word ‘‘rules” is omitted as
being synonymous with ‘‘regulations’. In clause (1),
the words ‘‘conditions, and limitations ... reason-
ably’’ are omitted as surplus. In clause (2), the word
‘“‘places’ is substituted for ‘“‘points’ for consistency in
the revised title. The words ‘‘under an air carrier oper-
ating certificate’ are omitted as surplus.

§44706. Airport operating certificates

(a) GENERAL.—The Administrator of the Fed-
eral Aviation Administration shall issue an air-
port operating certificate to a person desiring to
operate an airport—

(1) that serves an air carrier operating air-
craft designed for at least 31 passenger seats;
(2) that is not located in the State of Alaska
and serves any scheduled passenger operation
of an air carrier operating aircraft designed
for more than 9 passenger seats but less than

31 passenger seats; and

(3) that the Administrator requires to have a
certificate;

if the Administrator finds, after investigation,
that the person properly and adequately is
equipped and able to operate safely under this
part and regulations and standards prescribed
under this part.

(b) TERMS.—An airport operating certificate
issued under this section shall contain terms
necessary to ensure safety in air transportation.
Unless the Administrator decides that it is not
in the public interest, the terms shall include
conditions related to—

(1) operating and maintaining adequate safe-
ty equipment, including firefighting and res-
cue equipment capable of rapid access to any
part of the airport used for landing, takeoff, or
surface maneuvering of an aircraft; and

(2) friction treatment for primary and sec-
ondary runways that the Secretary of Trans-
portation decides is necessary.

(c) EXEMPTIONS.—The Administrator may ex-
empt from the requirements of this section, re-
lated to firefighting and rescue equipment, an
operator of an airport described in subsection (a)
of this section having less than .25 percent of the
total number of passenger boardings each year
at all airports described in subsection (a) when
the Administrator decides that the require-
ments are or would be unreasonably costly, bur-
densome, or impractical.

(d) COMMUTER AIRPORTS.—In developing the
terms required by subsection (b) for airports
covered by subsection (a)(2), the Administrator
shall identify and consider a reasonable number
of regulatory alternatives and select from such
alternatives the least costly, most cost-effective
or the least burdensome alternative that will
provide comparable safety at airports described
in subsections (a)(1) and (a)(2).

(e) EFFECTIVE DATE.—Any regulation estab-
lishing the terms required by subsection (b) for
airports covered by subsection (a)(2) shall not
take effect until such regulation, and a report
on the economic impact of the regulation on air
service to the airports covered by the rule, has
been submitted to Congress and 120 days have
elapsed following the date of such submission.

(f) LIMITATION ON STATUTORY CONSTRUCTION.—
Nothing in this title may be construed as requir-
ing a person to obtain an airport operating cer-
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tificate if such person does not desire to operate
an airport described in subsection (a).

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1189;
Pub. L. 104-264, title IV, §404, Oct. 9, 1996, 110
Stat. 3256.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

44706(a) 49 App.:1432(b) (1st,

2d sentences).

Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §612(b); added
May 21, 1970, Pub. L.
91-258, §51(b)(1), 84 Stat.
234; Nov. 27, 1971, Pub. L.
92-174, §5(b), 85 Stat. 492;
Sept. 3, 1982, Pub. L.
97-248, §§524(f), 525(b), 96
Stat. 697.

44706(b)
44706(c)

49 App.:1432(b) (3d,
last sentences).
49 App.:1432(c). Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §612(c); added
July 12, 1976, Pub. L.
94-353, §19(a), 90 Stat. 883;
Sept. 3, 1982, Pub. L.
97-248, §525(c), 96 Stat. 697.

In subsection (a), before clause (1), the words ‘“‘may
file with the Administrator an application for an air-
port operating certificate’” are omitted as surplus. In
clause (3), the words ‘‘the requirements of”’ are omitted
as surplus. The word ‘‘rules’ is omitted as being syn-
onymous with ‘“‘regulations’.

In subsection (b), before clause (1), the words ‘‘condi-
tions, and limitations . . . reasonably’’ are omitted as
surplus. In clause (2), the words ‘‘grooving or other’ are
omitted as surplus.

AMENDMENTS

1996—Subsec. (a). Pub. L. 104-264, §404(a), added par.
(2), redesignated former par. (2) as (3), substituted ‘if”’
for ‘“(3) when” in former par. (3) and adjusted the mar-
gins of that par. to make it a flush provision following
par. (3).

Subsec. (d). Pub. L. 104-264, §404(b), added subsec. (d).

Subsec. (e). Pub. L. 104-264, §404(c), added subsec. (e).

Subsec. (f). Pub. L. 104-264, §404(d), added subsec. (f).

EFFECTIVE DATE OF 1996 AMENDMENT

Except as otherwise specifically provided, amend-
ment by Pub. L. 104-264 applicable only to fiscal years
beginning after Sept. 30, 1996, and not to be construed
as affecting funds made available for a fiscal year end-
ing before Oct. 1, 1996, see section 3 of Pub. L. 104-264,
set out as a note under section 106 of this title.

IMPROVEMENT OF RUNWAY SAFETY AREAS

Pub. L. 109-115, div. A, title I, Nov. 30, 2005, 119 Stat.
2401, provided in part: ‘“That not later than December
31, 2015, the owner or operator of an airport certificated
under 49 U.S.C. 44706 shall improve the airport’s runway
safety areas to comply with the Federal Aviation Ad-
ministration design standards required by 14 CFR part
139: Provided further, That the Federal Aviation Admin-
istration shall report annually to the Congress on the
agency’s progress toward improving the runway safety
areas at 49 U.S.C. 44706 airports.”

SMALL AIRPORT CERTIFICATION

Pub. L. 106-181, title V, §518, Apr. 5, 2000, 114 Stat. 145,
provided that: ‘“‘Not later than 60 days after the date of
the enactment of this Act [Apr. 5, 2000], the Adminis-
trator [of the Federal Aviation Administration] shall
issue a notice of proposed rulemaking on implementing
section 44706(a)(2) of title 49, United States Code, relat-
ing to issuance of airport operating certificates for
small scheduled passenger air carrier operations. Not
later than 1 year after the last day of the period for
public comment provided for in the notice of proposed
rulemaking, the Administrator shall issue a final rule
on implementing such program.”
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§44707. Examining and rating air agencies

The Administrator of the Federal Aviation
Administration may examine and rate the fol-
lowing air agencies:

(1) civilian schools giving instruction in fly-
ing or repairing, altering, and maintaining
aircraft, aircraft engines, propellers, and ap-
pliances, on the adequacy of instruction, the
suitability and airworthiness of equipment,
and the competency of instructors.

(2) repair stations and shops that repair,
alter, and maintain aircraft, aircraft engines,
propellers, and appliances, on the adequacy
and suitability of the equipment, facilities,
and materials for, and methods of, repair and
overhaul, and the competency of the individ-
uals doing the work or giving instruction in
the work.

(3) other air agencies the Administrator de-
cides are necessary in the public interest.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1190.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
44707 .......... 49 App.:1427 (1st sen- | Aug. 23, 1958, Pub. L. 85-726,

tence). §607 (1st
Stat. 779.

Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1), 80 Stat. 938; Jan.
12, 1983, Pub. L. 97-449,
§7(b), 96 Stat. 2444.

sentence), T2

49 App.:1655(¢c)(1).

In this section, the word ‘‘Administrator’ in section
607 (1st sentence) of the Federal Aviation Act of 1958
(Public Law 85-726, 72 Stat. 779) is retained on author-
ity of 49:106(g). In clauses (1) and (2), the word ‘‘over-
haul” is omitted as surplus. In clause (1), the words
‘“‘course of”’ are omitted as surplus. In clause (3), the
words ‘‘in his opinion’ are omitted as surplus.

AIRCRAFT REPAIR AND MAINTENANCE ADVISORY PANEL

Pub. L. 106-181, title VII, §734, Apr. 5, 2000, 114 Stat.
170, provided that:

‘‘(a) ESTABLISHMENT OF PANEL.—The Administrator
[of the Federal Aviation Administration]—

‘(1) shall establish an aircraft repair and mainte-
nance advisory panel to review issues related to the
use and oversight of aircraft and aviation component
repair and maintenance facilities (in this section re-
ferred to as ‘aircraft repair facilities’) located within,
or outside of, the United States; and

‘“(2) may seek the advice of the panel on any issue
related to methods to increase safety by improving
the oversight of aircraft repair facilities.

‘“(b) MEMBERSHIP.—The panel shall consist of—

‘(1) nine members appointed by the Administrator
as follows:

““(A) three representatives of labor organizations
representing aviation mechanics;

“(B) one representative of cargo air carriers;

“(C) one representative of passenger air carriers;

‘(D) one representative of aircraft repair facili-
ties;

‘“(E) one representative of aircraft manufacturers;

“(F') one representative of on-demand passenger
air carriers and corporate aircraft operations; and

“(G) one representative of regional passenger air
carriers;

‘“(2) one representative from the Department of
Commerce, designated by the Secretary of Com-
merce;

‘“(3) one representative from the Department of
State, designated by the Secretary of State; and

‘“(4) one representative from the Federal Aviation
Administration, designated by the Administrator.

127



Page 609

(2) OFFICER.—The term ‘‘officer’” means an
owner, director, chief executive officer, chief
operating officer, chief financial officer, safety
director, vehicle maintenance supervisor, and
driver supervisor of a motor carrier, regardless
of the title attached to those functions, and
any person, however designated, exercising
controlling influence over the operations of a
motor carrier.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1003;
Pub. L. 109-59, title IV, §4113(a), Aug. 10, 2005, 119
Stat. 1724.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

49 App.:2504. Oct. 30, 1984, Pub. L. 98-554,

§205, 98 Stat. 2834.

REFERENCES IN TEXT
The date of enactment of this subsection, referred to

in subsec. (¢), is the date of enactment of Pub. L. 109-59,
which was approved Aug. 10, 2005.

AMENDMENTS
2006—Pub. L. 109-59 designated existing provisions as

subsec. (a), inserted heading, and added subsecs. (b) to
(d).

§31136. United States Government regulations

(a) MINIMUM SAFETY STANDARDS.—Subject to
section 30103(a) of this title, the Secretary of
Transportation shall prescribe regulations on
commercial motor vehicle safety. The regula-
tions shall prescribe minimum safety standards
for commercial motor vehicles. At a minimum,
the regulations shall ensure that—

(1) commercial motor vehicles are main-
tained, equipped, loaded, and operated safely;

(2) the responsibilities imposed on operators
of commercial motor vehicles do not impair
their ability to operate the vehicles safely;

(3) the physical condition of operators of
commercial motor vehicles is adequate to en-
able them to operate the vehicles safely and
the periodic physical examinations required of
such operators are performed by medical ex-
aminers who have received training in phys-
ical and medical examination standards and,
after the national registry maintained by the
Department of Transportation under section
31149(d) is established, are listed on such reg-
istry; and

(4) the operation of commercial motor vehi-
cles does not have a deleterious effect on the
physical condition of the operators.

(b) ELIMINATING AND AMENDING EXISTING REGU-
LATIONS.—The Secretary may not eliminate or
amend an existing motor carrier safety regula-
tion related only to the maintenance, equip-
ment, loading, or operation (including routing)
of vehicles carrying material found to be hazard-
ous under section 5103 of this title until an
equivalent or more stringent regulation has
been prescribed under section 5103.

(c) PROCEDURES AND CONSIDERATIONS.—(1) A
regulation under this section shall be prescribed
under section 553 of title 5 (without regard to
sections 556 and 557 of title 5).

(2) Before prescribing regulations under this
section, the Secretary shall consider, to the ex-
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tent practicable and consistent with the pur-
poses of this chapter—
(A) costs and benefits; and
(B) State laws and regulations on commer-
cial motor vehicle safety, to minimize their
unnecessary preemption.

(d) EFFECT OF EXISTING REGULATIONS.—If the
Secretary does not prescribe regulations on
commercial motor vehicle safety under this sec-
tion, regulations on commercial motor vehicle
safety prescribed by the Secretary before Octo-
ber 30, 1984, and in effect on October 30, 1984,
shall be deemed in this subchapter to be regula-
tions prescribed by the Secretary under this sec-
tion.

(e) EXEMPTIONS.—The Secretary may grant in
accordance with section 31315 waivers and ex-
emptions from, or conduct pilot programs with
respect to, any regulations prescribed under this
section.

(f) LIMITATIONS ON MUNICIPALITY AND COMMER-
CIAL ZONE EXEMPTIONS AND WAIVERS.—(1) The
Secretary may not—

(A) exempt a person or commercial motor
vehicle from a regulation related to commer-
cial motor vehicle safety only because the op-
erations of the person or vehicle are entirely
in a municipality or commercial zone of a mu-
nicipality; or

(B) waive application to a person or commer-
cial motor vehicle of a regulation related to
commercial motor vehicle safety only because
the operations of the person or vehicle are en-
tirely in a municipality or commercial zone of
a municipality.

(2) If a person was authorized to operate a
commercial motor vehicle in a municipality or
commercial zone of a municipality in the United
States for the entire period from November 19,
1987, through November 18, 1988, and if the per-
son is otherwise qualified to operate a commer-
cial motor vehicle, the person may operate a
commercial motor vehicle entirely in a munici-
pality or commercial zone of a municipality
notwithstanding—

(A) paragraph (1) of this subsection;

(B) a minimum age requirement of the
United States Government for operation of the
vehicle; and

(C) a medical or physical condition that—

(i) would prevent an operator from operat-
ing a commercial motor vehicle under the
commercial motor vehicle safety regulations
in title 49, Code of Federal Regulations;

(ii) existed on July 1, 1988;

(iii) has not substantially worsened; and

(iv) does not involve alcohol or drug abuse.

(3) This subsection does not affect a State
commercial motor vehicle safety law applicable
to intrastate commerce.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1003;
Pub. L. 104-59, title III, §344, Nov. 28, 1995, 109
Stat. 610; Pub. L. 104-287, §5(60), Oct. 11, 1996, 110
Stat. 3394; Pub. L. 105-178, title IV, §4007(c), June
9, 1998, 112 Stat. 403; Pub. L. 109-59, title IV,
§4116(b), Aug. 10, 2005, 119 Stat. 1728.)
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HISTORICAL AND REVISION NOTES

Revised
Section

Source (U.S. Code) Source (Statutes at Large)

49 App.:2505(a), (g). Oct. 30, 1984, Pub. L. 98-554,
§206(a)—(g), 98 Stat. 2834.

49 App.:2505(b).

49 App.:2505(c).

49 App.:2505(d), (e).

49 App.:2505(f).

49 App.:2505(h). Oct. 30, 1984, Pub. L. 98-554,

§206(h), 98 Stat. 2835; re-
stated Nov. 18, 1988, Pub.
L. 100-690, §9102(a), 102
Stat. 4528.

In subsection (a), the text of 49 App.:2505(g) is omitted
because 5:ch. 7 applies unless otherwise stated. Before
clause (1), the words ‘‘Not later than 18 months after
October 30, 1984 are omitted because the time period
specified has expired. The words ‘‘Subject to section
30103(a) of this title” are added to alert the reader to
that section.

In subsection (c)(1), the words ‘‘except that the time
periods specified in this subsection shall apply to the
issuance of such regulations’ are omitted because the
time periods referred to do not appear in subsection (c)
as enacted. The reference was probably to the time pe-
riods in a prior version of subsection (c). See S. 2174,
98th Cong., 2d Sess., §6(b) (as reported by the Commit-
tee on Commerce, Science, and Transportation of the
Senate on May 2, 1984, in S. Rept. 98-424).

In subsection (d), the text of 49 App.:2505(d) is omitted
as obsolete.

In subsection (£)(2)(C)(i), the words ‘‘an operator’ are
substituted for ‘‘such person’’ because only a natural
person can have a medical or physical condition.

AMENDMENTS

2006—Subsec. (a)(3). Pub. L. 109-59 amended par. (3)
generally. Prior to amendment, par. (3) read as follows:
‘““the physical condition of operators of commercial
motor vehicles is adequate to enable them to operate
the vehicles safely; and”.

1998—Subsec. (e). Pub. L. 105-178 amended heading
and text of subsec. (e) generally. Prior to amendment,
subsec. (e) consisted of pars. (1) to (3) relating to waiv-
ers.

1996—Subsec. (e)(2)(A), (J), (3). Pub. L. 104-287 sub-
stituted ‘“November 28, 1995 for ‘‘the date of the enact-
ment of this paragraph’.

1995—Subsec. (e)(1) to (3). Pub. L. 10459 designated
existing text as par. (1) and inserted heading, and added
pars. (2) and (3).

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-59 effective on the 365th
day following Aug. 10, 2005, see section 4116(f) of Pub. L.
109-59, set out as an Effective Date note under section
31149 of this title.

HOURS OF SERVICE RULES FOR OPERATORS PROVIDING
TRANSPORTATION TO MOVIE PRODUCTION SITES

Pub. L. 109-59, title IV, §4133, Aug. 10, 2005, 119 Stat.
1744, provided that: ‘‘Notwithstanding sections 31136
and 31502 of title 49, United States Code, and any other
provision of law, the maximum daily hours of service
for an operator of a commercial motor vehicle provid-
ing transportation of property or passengers to or from
a theatrical or television motion picture production
site located within a 100 air mile radius of the work re-
porting location of such operator shall be those in ef-
fect under the regulations in effect under such sections
on April 27, 2003.”

INTERSTATE VAN OPERATIONS

Pub. L. 109-59, title IV, §4136, Aug. 10, 2005, 119 Stat.
1745, provided that: ‘“The Federal motor carrier safety
regulations that apply to interstate operations of com-
mercial motor vehicles designed to transport between 9
and 15 passengers (including the driver) shall apply to
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all interstate operations of such carriers regardless of
the distance traveled.”

AUTHORITY TO PROMULGATE SAFETY STANDARDS FOR
RETROFITTING

Pub. L. 106-159, title I, §101(f), Dec. 9, 1999, 113 Stat.
1752, provided that: ‘“The authority under title 49,
United States Code, to promulgate safety standards for
commercial motor vehicles and equipment subsequent
to initial manufacture is vested in the Secretary and
may be delegated.”’

CERTAIN EXEMPTIONS

Pub. L. 106-159, title II, §229, as added and amended
by Pub. L. 109-59, title IV, §§4115(a), (c), 4130-4132, 4147,
Aug. 10, 2005, 119 Stat. 1726, 1743, 1744, 1749; Pub. L.
110-244, title III, §301(i), June 6, 2008, 122 Stat. 1616, pro-
vided that:

‘“‘(a) EXEMPTIONS.—

‘(1) TRANSPORTATION OF AGRICULTURAL COMMODITIES
AND FARM SUPPLIES.—Regulations prescribed by the
Secretary [of Transportation] under sections 31136
and 31502 of title 49, United States Code, regarding
maximum driving and on-duty time for drivers used
by motor carriers shall not apply during planting and
harvest periods, as determined by each State, to driv-
ers transporting agricultural commodities or farm
supplies for agricultural purposes in a State if such
transportation is limited to an area within a 100 air
mile radius from the source of the commodities or
the distribution point for the farm supplies.

“(2) TRANSPORTATION AND OPERATION OF GROUND
WATER WELL DRILLING RIGS.—Such regulations shall,
in the case of a driver of a commercial motor vehicle
who is used primarily in the transportation and oper-
ation of a ground water well drilling rig, permit any
period of 7 or 8 consecutive days to end with the be-
ginning of an off-duty period of 24 or more consecu-
tive hours for the purposes of determining maximum
driving and on-duty time. Except as required in sec-
tion 395.3 of title 49, Code of Federal Regulations, as
in effect on the date of enactment of this sentence
[Aug. 10, 2005], no additional off-duty time shall be re-
quired in order to operate such vehicle.

¢“(3) TRANSPORTATION OF CONSTRUCTION MATERIALS
AND EQUIPMENT.—Such regulations shall, in the case
of a driver of a commercial motor vehicle who is used
primarily in the transportation of construction mate-
rials and equipment, permit any period of 7 or 8 con-
secutive days to end with the beginning of an off-duty
period of 24 or more consecutive hours for the pur-
poses of determining maximum driving and on-duty
time.

‘“(4) OPERATORS OF UTILITY SERVICE VEHICLES.—

““(A) INAPPLICABILITY OF FEDERAL REGULATIONS.—
Such regulations shall not apply to a driver of a
utility service vehicle.

‘“(B) PROHIBITION ON STATE REGULATIONS.—A
State, a political subdivision of a State, an inter-
state agency, or other entity consisting of two or
more States, shall not enact or enforce any law,
rule, regulation, or standard that imposes require-
ments on a driver of a utility service vehicle that
are similar to the requirements contained in such
regulations.

‘“(5) SNOW AND ICE REMOVAL.—A State may waive
the requirements of chapter 313 of title 49, United
States Code, with respect to a vehicle that is being
operated within the boundaries of an eligible unit of
local government by an employee of such unit for the
purpose of removing snow or ice from a roadway by
plowing, sanding, or salting. Such waiver authority
shall only apply in a case where the employee is need-
ed to operate the vehicle because the employee of the
eligible unit of local government who ordinarily oper-
ates the vehicle and who has a commercial drivers li-
cense is unable to operate the vehicle or is in need of
additional assistance due to a snow emergency.

‘“(b) PREEMPTION.—Except as provided in subsection
(a)(4), nothing contained in this section shall require

129



Page 611

the preemption of State laws and regulations concern-
ing the safe operation of commercial motor vehicles as
the result of exemptions from Federal requirements
provided under this section.

‘“(c) REVIEW BY THE SECRETARY.—The Secretary [of
Transportation] may conduct a rulemaking proceeding
to determine whether granting any exemption provided
by subsection (a) (other than paragraph (1), (2), or (4))
is not in the public interest and would have a signifi-
cant adverse impact on the safety of commercial motor
vehicles. If, at any time as a result of such a proceed-
ing, the Secretary determines that granting such ex-
emption would not be in the public interest and would
have a significant adverse impact on the safety of com-
mercial motor vehicles, the Secretary may prevent the
exemption from going into effect, modify the exemp-
tion, or revoke the exemption. The Secretary may de-
velop a program to monitor the exemption, including
agreements with carriers to permit the Secretary to ex-
amine insurance information maintained by an insurer
on a carrier.

“(d) REPORT.—The Secretary shall monitor the com-
mercial motor vehicle safety performance of drivers of
vehicles that are subject to an exemption under this
section. If the Secretary determines that public safety
has been adversely affected by an exemption granted
under this section, the Secretary shall report to Con-
gress on the determination.

‘‘(e) DEFINITIONS.—In this section, the following defi-
nitions apply:

‘(1) 7 OR 8 CONSECUTIVE DAYS.—The term ‘7 or 8 con-
secutive days’ means the period of 7 or 8 consecutive
days beginning on any day at the time designated by
the motor carrier for a 24-hour period.

‘“(2) 24-HOUR PERIOD.—The term ‘24-hour period’
means any 24 consecutive hour period beginning at
the time designated by the motor carrier for the ter-
minal from which the driver is normally dispatched.

‘“(3) GROUND WATER WELL DRILLING RIG.—The term
‘eround water well drilling rig’ means any vehicle,
machine, tractor, trailer, semi-trailer, or specialized
mobile equipment propelled or drawn by mechanical
power and used on highways to transport water well
field operating equipment, including water well drill-
ing and pump service rigs equipped to access ground
water.

‘“(4) TRANSPORTATION OF CONSTRUCTION MATERIALS
AND EQUIPMENT.—The term ‘transportation of con-
struction materials and equipment’ means the trans-
portation of construction and pavement materials,
construction equipment, and construction mainte-
nance vehicles, by a driver to or from an active con-
struction site (a construction site between initial mo-
bilization of equipment and materials to the site to
the final completion of the construction project)
within a 50 air mile radius of the normal work report-
ing location of the driver. This paragraph does not
apply to the transportation of material found by the
Secretary to be hazardous under section 5103 of title
49, United States Code, in a quantity requiring pla-
carding under regulations issued to carry out such
section.

“(5) ELIGIBLE UNIT OF LOCAL GOVERNMENT.—The
term ‘eligible unit of local government’ means a city,
town, borough, county, parish, district, or other pub-
lic body created by or pursuant to State law which
has a total population of 3,000 individuals or less.

‘(6) UTILITY SERVICE VEHICLE.—The term ‘utility
service vehicle’ means any commercial motor vehi-
cle—

‘“(A) used in the furtherance of repairing, main-
taining, or operating any structures or any other
physical facilities necessary for the delivery of pub-
lic utility services, including the furnishing of elec-
tric, gas, water, sanitary sewer, telephone, and tele-
vision cable or community antenna service;

‘“(B) while engaged in any activity necessarily re-
lated to the ultimate delivery of such public utility
services to consumers, including travel or move-
ment to, from, upon, or between activity sites (in-
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cluding occasional travel or movement outside the

service area necessitated by any utility emergency

as determined by the utility provider); and

“(C) except for any occasional emergency use, op-
erated primarily within the service area of a util-
ity’s subscribers or consumers, without regard to
whether the vehicle is owned, leased, or rented by
the utility.

“(T) AGRICULTURAL COMMODITY.—The term ‘agricul-
tural commodity’ means any agricultural commod-
ity, non-processed food, feed, fiber, or livestock (in-
cluding livestock as defined in section 602 of the
Emergency Livestock Feed Assistance Act of 1988 (7
U.S.C. 1471) and insects).

‘(8) FARM SUPPLIES FOR AGRICULTURAL PURPOSES.—
The term ‘farm supplies for agricultural purposes’
means products directly related to the growing or
harvesting of agricultural commodities during the
planting and harvesting seasons within each State, as
determined by the State, and livestock feed at any
time of the year.

“(f) EMERGENCY CONDITION REQUIRING IMMEDIATE RE-
SPONSE.—

‘(1) PROPANE OR PIPELINE EMERGENCY.—A regula-
tion prescribed under section 31136 or 31502 of title 49,
United States Code, shall not apply to a driver of a
commercial motor vehicle which is used primarily in
the transportation of propane winter heating fuel or
a driver of a motor vehicle used to respond to a pipe-
line emergency if such regulations would prevent the
driver from responding to an emergency condition re-
quiring immediate response.

‘“(2) DEFINITION.—An emergency condition requiring
immediate response is any condition that, if left un-
attended, is reasonably likely to result in immediate
serious bodily harm, death, or substantial damage to
property. In the case of propane such conditions shall
include (but are not limited to) the detection of gas
odor, the activation of carbon monoxide alarms, the
detection of carbon monoxide poisoning, and any real
or suspected damage to a propane gas system follow-
ing a severe storm or flooding. An ‘emergency condi-
tion requiring an immediate response’ does not in-
clude requests to re-fill empty gas tanks. In the case
of pipelines such conditions include (but are not lim-
ited to) indication of an abnormal pressure event,
leak, release or rupture.”’

PROTECTION OF EXISTING EXEMPTIONS

Pub. L. 105-178, title IV, §4007(d), June 9, 1998, 112
Stat. 404, provided that: ‘“The amendments made by
this section [amending this section and section 31315 of
this title] shall not apply to or otherwise affect a waiv-
er, exemption, or pilot program in effect on the day be-
fore the date of enactment of this Act [June 9, 1998]
under chapter 313 or section 31136(e) of title 49, United
States Code.”

APPLICATION OF REGULATIONS TO CERTAIN COMMERCIAL
MOTOR VEHICLES

Pub. L. 105-178, title IV, §4008(b), June 9, 1998, 112
Stat. 404, provided that: ‘“‘Effective on the last day of
the 1-year period beginning on the date of enactment of
this Act [June 9, 1998], regulations prescribed under
section 31136 of title 49, United States Code, shall apply
to operators of commercial motor vehicles described in
section 31132(1)(B) of such title (as amended by sub-
section (a)) to the extent that those regulations did not
apply to those operators on the day before such effec-
tive date, except to the extent that the Secretary de-
termines, through a rulemaking proceeding, that it is
appropriate to exempt such operators of commercial
motor vehicles from the application of those regula-
tions.”

IMPROVED INTERSTATE SCHOOL BUS SAFETY

Pub. L. 105-178, title IV, §4024, June 9, 1998, 112 Stat.
416, as amended by Pub. L. 107-110, title X, §1076(ii),
Jan. 8, 2002, 115 Stat. 2094, provided that: ‘“Not later
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than 6 months after the date of enactment of this Act
[June 9, 1998], the Secretary shall initiate a rulemaking
proceeding to determine whether or not relevant com-
mercial motor carrier safety regulations issued under
section 31136 of title 49, United States Code, should
apply to all interstate school transportation operations
by local educational agencies (as defined in section 9101
of the Elementary and Secondary Education Act of 1965
[20 U.S.C. 7801]).”

FEDERAL HIGHWAY ADMINISTRATION RULEMAKING

Pub. L. 104-88, title IV, §408, Dec. 29, 1995, 109 Stat.
958, provided that:

‘‘(a) ADVANCE NOTICE.—The Federal Highway Admin-
istration shall issue an advance notice of proposed rule-
making dealing with a variety of fatigue-related issues
pertaining to commercial motor vehicle motor vehicle
safety (including 8 hours of continuous sleep after 10
hours of driving, loading and unloading operations,
automated and tamper-proof recording devices, rest
and recovery cycles, fatigue and stress in longer combi-
nation vehicles, fitness for duty, and other appropriate
regulatory and enforcement countermeasures for re-
ducing fatigue-related incidents and increasing driver
alertness) not later than March 1, 1996.

““(b) RULEMAKING.—The Federal Highway Administra-
tion shall issue a notice of proposed rulemaking deal-
ing with such issues within 1 year after issuance of the
advance notice under subsection (a) is published and
shall issue a final rule dealing with those issues within
2 years after the last day of such 1-year period.”

EXEMPTIONS FROM REQUIREMENTS RELATING TO
COMMERCIAL MOTOR VEHICLES AND THEIR OPERATORS

Pub. L. 104-59, title III, §345, Nov. 28, 1995, 109 Stat.
613, which related to exemption from certain regu-
latory or statutory requirements for transportation of
agricultural commodities and farm supplies, transpor-
tation and operation of ground water well drilling rigs,
transportation of construction materials and equip-
ment, utility service vehicles, and vehicles operated for
snow or ice removal, was repealed by Pub. L. 109-59,
title IV, §4115(d), Aug. 10, 2005, 119 Stat. 1726. The text
of former section 345 of Pub. L. 104-59 was inserted as
part of section 229 of Pub. L. 106-159, as added by sec-
tion 4115(a) of Pub. L. 109-59, and is set out above.

WINTER HOME HEATING OIL DELIVERY STATE
FLEXIBILITY PROGRAM

Pub. L. 104-59, title III, §346, Nov. 28, 1995, 109 Stat.
615, as amended by Pub. L. 105-178, title I, §1211(j), June
9, 1998, 112 Stat. 192; Pub. L. 105206, title IX, §9003(d)(3),
July 22, 1998, 112 Stat. 839, provided that:

‘‘(a) IN GENERAL.—After notice and opportunity for
comment, the Secretary shall develop and implement a
pilot program for the purpose of evaluating waivers of
the regulations issued by the Secretary pursuant to
sections 31136 and 31502 of title 49, United States Code,
relating to maximum on-duty time, and sections 31102
and 31104(j) of such title, relating to the Motor Carrier
Safety Assistance Program, to permit any period of 7
or 8 consecutive days to end with the beginning of an
off-duty period of 24 or more consecutive hours for the
purposes of determining maximum on-duty time for
drivers of motor vehicles making intrastate home heat-
ing oil deliveries that occur within 100 air miles of a
central terminal or distribution point of the delivery of
such oil. The Secretary may approve up to 5 States to
participate in the pilot program during the winter
heating season in the 6-month period beginning on No-
vember 1, 1996.

‘“(b) APPROVAL CRITERIA.—The Secretary shall select
States to participate in the pilot program upon ap-
proval of applications submitted by States to the Sec-
retary. The Secretary shall act on a State’s application
within 30 days after the date of its submission. The
Secretary may only approve an application of a State
under this section if the Secretary finds, at a mini-
mum, that—
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‘(1) a substantial number of the citizens of the
State rely on home heating oil for heat during winter
months;

(2) current maximum on-duty time regulations
may endanger the welfare of these citizens by imped-
ing timely deliveries of home heating oil;

‘“(3) the State will ensure an equal to or greater
level of safety with respect to home heating oil deliv-
eries than the level of safety resulting from compli-
ance with the regulations referred to in subsection

(a);

‘“(4) the State will monitor the safety of home heat-
ing oil deliveries while participating in the program;

‘“(6) employers of deliverers of home heating oil
that will be covered by the program will agree to
make all safety data developed from the pilot pro-
gram available to the State and to the Secretary;

‘“(6) the State will only permit employers of de-
liverers of home heating oil with satisfactory safety
records to be covered by the program; and

“(7) the State will comply with such other criteria
as the Secretary determines are necessary to imple-
ment the program consistent with this section.

‘‘(c) PARTICIPATION IN PROGRAM.—Upon approval of an
application of a State under this section, the Secretary
shall permit the State to participate in the pilot pro-
gram for an initial period of 15 days during the winter
heating season of the State (as determined by the Gov-
ernor and the Secretary). If, after the last day of such
15-day period, the Secretary finds that a State’s con-
tinued participation in the program is consistent with
this section and has resulted in no significant adverse
impact on public safety and is in the public interest,
the Secretary shall extend the State’s participation in
the program for periods of up to 30 additional days dur-
ing such heating season.

““(d) SUSPENSION FROM PROGRAM.—The Secretary may
suspend a State’s participation in the pilot program at
any time if the Secretary finds—

‘(1) that the State has not complied with any of the
criteria for participation in the program under this
section;

“(2) that a State’s participation in the program has
caused a significant adverse impact on public safety
and is not in the public interest; or

‘(3) the existence of an emergency.

‘“(e) REVIEW BY SECRETARY.—Within 90 days after the
completion of the pilot program, the Secretary shall
initiate a rulemaking to determine, based in part on
the results of the program, whether to—

‘(1) permit a State to grant waivers of the regula-
tions referred to in subsection (a) to motor carriers
transporting home heating oil within the borders of
the State, subject to such conditions as the Secretary
may impose, if the Secretary determines that such
waivers by the State meet the conditions in section
31136(e) of title 49, United States Code; or

‘“(2) amend the regulations referred to in subsection
(a) as may be necessary to provide flexibility to
motor carriers delivering home heating oil during
winter periods of peak demand.

‘“(f) DEFINITION.—In this section, the term ‘7 or 8 con-
secutive days’ has the meaning such term has under
section 345 of this Act [set out above].”

§31137. Monitoring device and brake mainte-
nance regulations

(a) USE OF MONITORING DEVICES.—If the Sec-
retary of Transportation prescribes a regulation
about the use of monitoring devices on commer-
cial motor vehicles to increase compliance by
operators of the vehicles with hours of service
regulations of the Secretary, the regulation
shall ensure that the devices are not used to
harass vehicle operators. However, the devices
may be used to monitor productivity of the op-
erators.

(b) BRAKES AND BRAKE SYSTEMS MAINTENANCE
REGULATIONS.—Not later than December 31, 1990,
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Regulatory Impact Analysis: A Primer

With this document, the Office of Information and Regulatory Affairs is providing a primer to
assist agencies in developing regulatory impact analyses (RIAs), as required for economically
significant rules by Executive Order 13563, Executive Order 12866, and OMB Circular A-4.'

In accordance with those requirements, agencies should include the information described below
in their RIAs. This primer is limited to the requirements of Executive Order 13563,” Executive
Order 12866, and Circular A-4"; it does not address requirements imposed by other authorities,
such as the National Environmental Policy Act, the Regulatory Flexibility Act, the Unfunded
Mandates Reform Act, the Paperwork Reduction Act, and various Executive Orders that require
analysis. Executive Order 13563, Executive Order 12866, and Circular A-4, as well as those
other authorities, should be consulted for further information.

The purpose of this primer is to offer a summary of the requirements of OMB Circular A-4. The
primer is not meant to be a substitute for the more detailed description in that Circular. Nothing
in this primer is intended to alter existing requirements or policy.

Contents
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Step 4: Identify a Range of Regulatory Alternatives.........cccceeeevveeviieenieeenveeeneen. 5
Step 5: Identify the Consequences of Regulatory Alternatives .........c..cccccvceevueennee 7
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D. Summarizing the Regulatory Analysis ........cccceeveeeiieeeiieenieeeie e 15

! Agencies may also find “Regulatory Impact Analysis: Frequently Asked Questions”
(http://www.whitehouse.gov/sites/default/files/omb/circulars/a004/a-4 FAQ.pdf) and “Agency Checklist:
Regulatory Impact Analysis”
(http://www.whitehouse.gov/sites/default/files/omb/inforeg/regpol/RTA_Checklist.pdf), helpful as well.

2 Available at: http://www.reginfo.gov/public/jsp/Utilities/EO_13563.pdf

? Available at: http://www.reginfo.gov/public/jsp/Utilities/EO_12866.pdf

* Available at: http://www.whitehouse.gov/sites/default/files/omb/assets/omb/circulars/a004/a-4.pdf

1

132



A. Introduction

Executive Orders 13563 and 12866 require agencies to provide to the public and to OMB a
careful and transparent analysis of the anticipated consequences of economically significant
regulatory actions. This analysis includes an assessment and (to the extent feasible) a
quantification and monetization of benefits and costs anticipated to result from the proposed
action and from alternative regulatory actions. Executive Order 13563 specifically requires
agencies “to use the best available techniques to quantify anticipated present and future benefits
and costs as accurately as possible.”

The purpose of the RIA is to inform agency decisions in advance of regulatory actions and to
ensure that regulatory choices are made after appropriate consideration of the likely
consequences. To the extent permitted by law, agencies should proceed only on the basis of a
reasoned determination that the benefits justify the costs (recognizing that some benefits and
costs are difficult to quantify). Regulatory analysis also has an important democratic function; it
promotes accountability and transparency and is a central part of open government.

Important goals of regulatory analysis are (1) to establish whether federal regulation is necessary
and justified to achieve a social goal and (2) to clarify how to design regulations in the most
efficient, least burdensome, and most cost-effective manner. To that end, Executive Orders
13563 and 12866 require agencies to consider a range of regulatory alternatives, including the
option of not regulating, and to design their regulations in the most cost-effective manner to
achieve the regulatory objective. Agencies should select the alternative that maximizes net
benefits, while also taking into consideration distributive impacts and qualitative benefits and
costs, unless a statute requires another approach.

B. Key Elements of a Regulatory Impact Analysis
An RIA should include the following three basic elements:

A statement of the need for the regulatory action: An analysis should begin with a clear
explanation of the need for the regulatory action, including a description of the problem that the
agency seeks to address. Agencies should explain whether the action is intended to address a
market failure or to promote some other goal, such as improving governmental processes,
protecting privacy, or combating discrimination. If the action is compelled by statute or judicial
directive, agencies should describe the specific authority and the extent of discretion permitted.

A clear identification of a range of regulatory approaches: 1f an agency has decided that
Federal regulation is appropriate, it should identify and include in its RIA a range of alternative
regulatory approaches, including the option of not regulating. Alternatives to Federal regulation
include State or local regulation, voluntary action on the part of the private sector, antitrust
enforcement, consumer-initiated litigation in the product liability system, and administrative
compensation systems. Where relevant, agencies should consider flexible approaches that reduce
burdens and maintain freedom of choice, such as warnings, appropriate default rules, and
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disclosure requirements. To the extent feasible, agencies should specify performance objectives,
rather than specifying the behavior or manner of compliance that regulated entities must adopt.

An estimate of the benefits and costs—both quantitative and qualitative—of the proposed
regulatory action and its alternatives: After identifying a set of potential regulatory approaches,
the agency should conduct a benefit-cost analysis that estimates the benefits and costs associated
with each alternative approach. The benefits and costs should be quantified and monetized to the
extent possible, and presented in both physical units (e.g., number of illnesses avoided) and
monetary terms. When quantification of a particular benefit or cost is not possible, it should be
described qualitatively. The analysis of these alternatives may also consider, where relevant and
appropriate, values such as equity, human dignity, fairness, potential distributive impacts,
privacy, and personal freedom.

The agency’s analysis should be based on the best available scientific, technical, and economic
information. To achieve this goal, the agency should generally rely on peer-reviewed literature,
where available, and provide the source for all original information. In cases of particular
complexity or novelty, the agency should consider subjecting its analytic models to peer review.’
In cases in which there is no reliable data or research on relevant issues, the agency should
consider developing the necessary data and research. In addition, the agency should comply with
the Information Quality Guidelines for the agency and with OMB’s “Guidelines for Ensuring
and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated by
Federal Agencies.”6 Executive Order 13563 also provides that “[c]onsistent with the President’s
Memorandum for the Heads of Executive Departments and Agencies, ‘Scientific Integrity’
(March 9, 2009), and its implementing guidance, each agency shall ensure the objectivity of any
scientific and technological information and processes used to support the agency’s regulatory
actions.”

The agency should clearly document all of the assumptions and methods used in the analysis,
discuss the uncertainties associates with estimates, and publicly provide the supporting data and
underlying analysis (if possible on the Internet; see Executive Order 13563, section 2 (b)), so that
a qualified third party reading the analysis could understand and reproduce the analysis.
Regulatory analysis should also include a clear, plain language executive summary, including a
table, that summarizes the benefit and cost estimates for each regulatory action and alternative
under consideration, including the qualitative and non-monetized benefits and costs.’

C. Preparing a Regulatory Impact Analysis

This section provides a step-by-step guide to preparing an RIA. The three key elements
discussed in the previous section are important; this section focuses primarily on the benefit and

3 For additional discussion, see OMB’s “Final Information Quality Bulletin for Peer Review”, available at:
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/fedreg/2005/011405 peer.pdf

% Available at http://www.whitehouse.gov/omb/fedreg_reproducible/

"For additional discussion, see 2010 Report to Congress on the Benefits and Costs of Federal Regulations and
Unfunded Mandates on State, Local, and Tribal Entities, page 51. Available at:
http://www.whitehouse.gov/sites/default/files/omb/legislative/reports/2010 Benefit Cost Report.pdf
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cost assessment of regulatory alternatives required by Executive Order 13563, Executive Order
12866, and Circular A-4.

Benefit -cost analysis (BCA) provides a systematic framework for evaluating the likely outcomes
of alternative regulatory choices. It allows agencies to evaluate different regulatory options with
a variety of attributes using a common measure — a monetary unit. When important benefits and
costs cannot be expressed in monetary units or quantified in any manner, the BCA can provide
useful information about the relative merits of regulatory alternatives, but the “net benefits”
estimate, viewed in isolation, may be incomplete and misleading.

To provide a complete RIA, agencies should follow these steps:

Describe the need for the regulatory action

Define the baseline

Set the timeframe of analysis

Identify a range of regulatory alternatives

Identify the consequences of regulatory alternatives

Quantify and monetize the benefits and costs

Discount future benefits and costs

Evaluate non-quantified and non-monetized benefits and costs
Characterize uncertainty in benefits, costs, and net benefits

Below we provide additional information for each of these steps.

Step 1: Describe the need for the regulatory action

As discussed in the previous section, an analysis should begin with a reasonably detailed
description of the need for the regulatory action and should include an explanation of how the
regulatory action will meet that need. The RIA should explain whether the action is intended to
address a significant market failure (e.g., externality, market power, and inadequate or
asymmetric information) or to meet some other compelling public need such as improving
governmental processes or promoting values such as privacy or human dignity. If the regulation
is designed to correct a significant market failure, the RIA should describe the failure both
qualitatively and (where feasible) quantitatively. If a regulation is required by statute or judicial
directive, the RIA should clearly explain the specific authority, extent of agency discretion, and
permissible regulatory instruments.

Step 2: Define the Baseline

The baseline represents the agency’s best assessment of what the world would be like absent the
action. To specify the baseline, the agency may need to consider a wide range of factors and
should incorporate the agency’s best forecast of how the world will change in the future, with
particular attention to factors that affect the expected benefits and costs of the rule. For example,
population growth, economic growth, and the evolution of the relevant markets should all be
taken into account. For regulations that largely restate statutory requirements, the analysis
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should use a pre-statutory baseline. For analyses supporting modifications to an existing
regulation, a baseline assuming no change in the regulatory program generally provides an
appropriate basis for evaluating regulatory alternatives.

The analysis should focus on benefits and costs that accrue to citizens and residents of the United
States. Where the agency chooses to evaluate a regulation that is likely to have effects beyond
the borders of the United States, these effects should be reported separately.

Step 3: Set the Time Horizon of Analysis

When choosing the appropriate time horizon for estimating benefits and costs, agencies should
consider how long the regulation being analyzed is likely to have economic effects. The time
frame for the analysis should cover a period long enough to encompass all the important benefits
and costs likely to result from the rule. However, the agency should also consider for how long
it can reasonably predict the future and should limit its analysis to that time period. Thus, if a
regulation has no predetermined sunset provision, the agency will need to choose the endpoint of
its analysis based on the foreseeable future or the agency’s ability to forecast reliably. For rules
that require large up-front capital investments, the life of the capital is also an option.

Step 4: Identify a Range of Regulatory Alternatives

The agency should consider a range of potentially effective and reasonably feasible regulatory
alternatives. The relevant alternatives might involve different approaches, with distinct
advantages and disadvantages. In considering which alternatives to discuss, an agency should
reasonably explore which approaches are feasible and plausible ways of meeting the regulatory
objective. An agency should give particular attention to identifying and assessing flexible
regulatory approaches, including providing economic incentives to encourage the desired
behavior, such as user fees or marketable permits, or providing information upon which choices
can be made by the public.

Consistent with Executive Order 13563, section 4, an agency might consider flexible approaches
that maintain freedom of choice. If, for example, an agency is considering banning the sale of a
potentially unsafe product, it might consider instead requiring disclosure of health risks to the
public. Once an agency identifies the least burdensome tool for achieving its regulatory
objective, measuring the incremental benefits and costs of successively more stringent regulatory
alternatives will allow an agency to identify the alternative that maximizes net benefits.

Agencies should consider any of the following, alone or in combination, to develop regulatory
alternatives:

e Deferral to state or local regulation. Agencies should consider the option of deferring to
regulation at the State or local level. To be sure, problems that affect interstate commerce
or spill across State lines may best be addressed by Federal regulation. But more
localized problems may be more efficiently addressed locally. In such situations,
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deferring to state and local regulation can encourage regulatory experimentation and
innovation while also fostering learning and competition to establish the best regulatory
policies.

Market-oriented approaches rather than direct controls. Agencies should consider
market-oriented regulatory approaches that use economic incentives to achieve regulatory
goals and that afford entities greater flexibility in compliance. Such approaches include
fees, penalties, subsidies, marketable permits or offsets, changes in liability rules or
property rights, and required bonds, insurance, or warranties. In the domain of
environmental protection, for example, emissions trading may deserve careful
consideration as an approach that might achieve the same gain at a significantly lower
cost.

Performance standards rather than design standards. Performance standards express
requirements in terms of outcomes, for example requiring achievement of a particular
emissions level. By contrast, design standards specify the means to achieve those
outcomes, for example requiring installation of a particular emissions control technology.
Because they allow firms to have the flexibility to choose the most cost-effective
methods for achieving the regulatory goal, and create an incentive for innovative
solutions, performance standards are generally preferred to design standards.
Informational Measures. If intervention is contemplated to address a market failure that
arises from inadequate or asymmetric information or poor information processing,
informational remedies will often be preferred. To the extent feasible, specific
informational measures should be evaluated with reference to their benefits and costs.
Default rules rather than mandates. Agencies should consider whether default rules are a
better instrument than mandates for achieving regulatory objectives. If, for example,
there is significant heterogeneity in the relevant population, a default rule may be
preferable to a mandate because it allows people to act in ways that are suited to their
own situations.

Enforcement Methods. Alternative monitoring (e.g., Federal, State, or local authorities)
and reporting methods (e.g., on-site inspections, periodic reporting, and noncompliance
penalties) may vary in their benefits and costs.

Stringency. Typically both the benefits and costs associated with a regulation will
increase with the level of stringency. Agencies should study alternative levels of
stringency to determine the level that maximizes net benefits.

Compliance dates. The timing of a regulation can have an important effect on its net
benefits. Agencies should consider various possible compliance dates, because (for
example) a later date might, in some circumstances, promote predictability and
significantly reduce compliance costs without greatly reducing benefits.

Requirements based on firm size. If the expected costs or the expected benefits of
compliance vary based on firm size, different requirements for large and small firms,
based on these estimated differences, may be appropriate. Greater flexibility for small
business, in the form of delayed compliance dates or partial or total exemptions, is worth
careful consideration. At the same time, agencies should consider whether such
differences in regulatory treatment provide one group of firms with a competitive
advantage over others, create artificial incentives to keep firm sizes small (and thus deter
hiring), or lead to foregone benefits that exceed the cost savings to exempted firms.
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e Requirements based on geographic regions. Where there are significant regional
variations in benefits and/or costs, agencies should consider setting different
requirements for different regions to maximize net benefits.

At a minimum, agencies should compare, with their preferred option, a more stringent and less
stringent alternative, and assess the benefits and costs of the three possibilities, with careful
consideration of which achieves the greatest net benefits. And when the preferred option
includes a number of distinct provisions, the benefits and costs of different regulatory provisions
should be analyzed separately in order to facilitate consideration of the full range of potential
alternatives.

Step 5: Identify the Consequences of Regulatory Alternatives

Benefits and costs. Agencies should identify the potential benefits and costs for each alternative
and its timing. It may be useful to identify the benefits and costs in the following manner:

e Benefits and costs that can be monetized, and their timing;
e Benefits and costs that can be quantified, but not monetized, and their timing;
e Benefits and costs that cannot be quantified.

In addition to the direct benefits and costs of each alternative, the list should include any
important ancillary benefits and countervailing risks. An ancillary benefit is a favorable impact
of the alternative under consideration that is typically unrelated or secondary to the purpose of
the action (e.g., reduced refinery emissions due to more stringent fuel economy standards for
light trucks). A countervailing risk is an adverse economic, health, safety, or environmental
consequence that results from a regulatory action and is not already accounted for in the direct
cost of the action (e.g., adverse safety impacts from more stringent fuel-economy standards for
light trucks). As with other benefits and costs, an effort should be made to quantify and
monetize both ancillary benefits and countervailing risks.

Distributional effects. Those who bear the costs of a regulation and those who enjoy its benefits
often are not the same people. The term "distributional effect" refers to the impact of a regulatory
action across the population and economy, divided up in various ways (e.g., income groups, race,
sex, industrial sector, geography).

The regulatory analysis should provide a separate description of distributional effects (i.e., how
both benefits and costs are distributed among sub-populations of particular concern) so that
decision makers can properly consider them along with the effects on economic efficiency (i.e.,
net benefits). Executive Order 13563 and Executive 12866 authorize this approach. Where
distributive effects are thought to be important, the effects of various regulatory alternatives
should be described quantitatively to the extent possible, including the magnitude, likelihood,
and severity of impacts on particular groups.

Examples of distributional effects that could potentially be quantified include:
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e Health benefits that accrue principally to low-income groups

e Regulatory costs that are imposed principally on low-income groups

e Reductions in sales by one business that are matched by increases in sales by another
(transfer in economic activity from one business to another)

e Reductions in well-being for some consumers that are matched by increases for others
(transfer of well-being among consumers)

Transfer payments. Distributional effects may arise through "transfer payments" that stem from a
regulatory action as well. Transfer payments are monetary payments from one group to another
that do not affect total resources available to society. For example, transfers payments include
revenue collected through a fee, a surcharge in excess of the cost of services provided, and a tax.

Distinguishing between real costs and transfer payments is an important, but sometimes difficult,
problem in cost estimation. A stylized example may help to clarify. Consider a regulation that
taxes an air pollutant that is harmful to human health and is a by-product of some manufacturing
process. In response to the tax, firms modify their manufacturing process to reduce (but not
eliminate) the pollutant. The benefits of the regulation are reductions in premature death, illness,
and disability resulting from the decreased emission of the regulated pollutant, as well as benefits
to ecosystems, improvements in visibility, and so on. The cost of the regulation is equal to the
cost to firms of modifying their production process (e.g., purchasing abatement technology). The
taxes paid on the pollutant by the firm to the government are a transfer and have no effect on the
net benefits of the regulation.

Examples of costs include:

e Goods and services required to comply with the regulation

e Reductions in consumer and producer well-being due to regulation-induced price or
quantity changes

e Increases in premature death, illness, or disability (e.g., in the case where a regulatory
proposal that would reduce certain safety and/or health risks would also have the
consequence of increasing other safety and/or health risks).

Examples of transfer payments include:

e Changes in sales tax revenue due to changes in sales (monetary transfers from consumers
to government)

e Payment by the Federal government for goods or services provided by the private sector
(monetary transfers to the government to service providers, such as reimbursements by
the Medicare program)

e Fees to government agencies for goods or services provided by the agency (monetary
transfers from fee payers to the government—the goods and services are already counted
as government costs and including them as private costs would entail double counting)
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Step 6: Quantify and Monetize the Benefits and Costs

The agency should use the best reasonably obtainable scientific, technical, economic, and other
information to quantify the likely benefits and costs of each regulatory alternative. Presenting
benefits and costs in physical units in addition to monetary units will improve the transparency
of the analysis. For example, the benefits of a regulation that reduces emissions of air pollution
might be quantified in terms of the number of premature deaths avoided each year; the number of
prevented nonfatal illnesses and hospitalizations; the number of prevented lost work or school
days; improvements in visibility in specific regions; and improvements in ecosystem health as
measured by specific indicators (e.g. lake acidification). Some costs — such as countervailing
risks — may also be quantified in similar terms before they are turned into monetary equivalents.

As discussed in greater detail below, the agency should, to the extent feasible, estimate the
monetary value of the benefits and costs of each regulatory alternative considered. Both benefits
and costs are measured by the value that individuals place on the change resulting from a
particular regulatory alternative. This value is typically and most easily measured in terms of the
amount of money the individual would pay (“willingness to pay” (WTP)) or require as
compensation (“willingness to accept” (WTA)), so that the individual is indifferent between the
current state of the world (baseline), on the one hand, and the consequences of the regulatory
alternative along with the monetary payment, on the other hand.

To the extent possible, agencies should estimate people’s valuations of benefits and costs using
revealed preference studies based on actual behavior. Revealed preference methods develop
estimates of the value of goods and services — or attributes of those goods and services — based
on actual market decisions by consumers, workers, and other market participants. If the market
participant is well-informed and confronted with a real choice, and properly processes
information, it may be feasible to determine accurately and precisely the monetary value of the
changes associated with an alternative.

If the goods or attributes of goods that are affected by regulation — such as preserving
environmental or cultural amenities — are not traded in markets, it may be difficult to use
revealed preference methods. In such cases, the value of the goods or attributes may arise both
from use and non-use. “Use values” arise where an individual derives satisfaction from using the
resource, either now or in the future, for example by living in or moving to a neighborhood with
clean air or water. “Non-use values” arise where an individual places value on a resource, good,
or service even though the individual will not use the resource, now or in the future, for example
by valuing wildlife in remote areas.

In the absence of an organized market, it is difficult to estimate use and non-use values. When
studies are designed to elicit such values either though indirect market studies or stated
preference methods, agencies should pay careful attention to characterization of the
uncertainties. However, overlooking or ignoring these values may significantly understate the
benefits and/or costs of regulatory action.
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Agencies should include the following effects, where relevant, in their analysis and provide
estimates of their monetary values:

e Private-sector compliance costs and savings;

e Government administrative costs and savings;

e (Qains or losses in consumers' or producers' surpluses;

e Discomfort or inconvenience benefits and costs; and

e Gains or losses of time in work, leisure, and/or commuting/travel settings.

To improve the transparency of the analysis, monetary values of distinct benefits and costs
should be presented separately, in addition to being summed and presented as total benefits and
total costs.

Considerations in monetizing health and safety effects

In monetizing health and safety benefits, the agency should use the WTP measure (or, if
appropriate, the WTA measure), rather than other alternatives (e.g., avoided cost of illness or
avoided lost earnings). This is because WTP/WTA attempts to capture pain and suffering and
other quality-of-life effects.

When monetizing nonfatal health effects, the agency should consider two factors: (1) the private
demand for prevention of the nonfatal health effect, to be represented by the preferences of the
target population at risk and (2) the net financial externalities associated with poor health, such
as net changes in public medical costs and any net changes in economic production that are not
experienced by the target population. Revealed-preference or stated-preference studies are
necessary to estimate the private demand; health economics data from published sources can
typically be used to estimate the financial externalities caused by changes in health status. If an
agency uses literature values to monetize nonfatal health and safety risks, it is important to make
sure that the values selected are appropriate for the severity and duration of health effects to be
addressed by the alternative under consideration.

Since agencies often design health and safety regulation to reduce risks to life, evaluation of the
benefits of reducing fatality risks can be the key part of the analysis. The goal of this analysis is
to monetize the value of small changes in fatality risk — a measurement of WTP for reductions in
only small risks of premature death. This concept is commonly referred to as the "value of
statistical life" (VSL).® A considerable body of academic literature is available on this subject.
Current agency practice provides a VSL ranging from roughly $5 million to $9 million per
statistical life.

Another approach to express reductions in fatality risks is to use the life expectancy method, the
"value of statistical life-years (VSLY) extended." If a regulation protects individuals whose
average remaining life expectancy is 40 years, a risk reduction of one fatality is expressed as "40

¥ The term “value of life” is sometimes used to describe this concept. However, this term can be misleading because
it suggests, erroneously, that the monetization exercise tries to place a "value" on individual lives. Use of VSL
should not suggest that the value of any individual's life can be expressed in monetary terms. The sole purpose is to
help estimate the likely benefits of a regulatory action that reduces the risks that people face.
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life-years extended." Those who favor this alternative approach emphasize that the value of a
statistical life is not a single number relevant for all situations. In particular, when there are
significant differences between the effect on life expectancy for the population affected by a
particular health risk and the populations studied in the labor market studies, they prefer to adopt
a VSLY approach to reflect those differences. It is appropriate to consider providing estimates of
both VSL and VSLY, while recognizing the developing state of knowledge in this area.

Step 7: Discount Future Benefits and Costs

The benefits and costs of a regulatory action typically take place in the future. Moreover,
benefits and costs may not be distributed across time in the same manner. For example, a
common challenge in evaluating alternatives that have health-related consequences is to quantify
the time lag between when an action would take effect and when the resulting change in health
status will be observed.

To provide an accurate assessment of benefits and costs that occur at different points in time or
over different time horizons, an agency should use discounting. Agencies should provide benefit
and cost estimates using both 3 percent and 7 percent annual discount rates expressed as a
present value as well as annualized. These are “real” interest rates that should be used to
discount benefits and costs measured in constant dollars. Unlike typical market interest rates,
real rates exclude the expected rate of future price inflation.

The 7 percent rate is an estimate of the average before-tax rate of return to private capital in the
U.S. economy, based on historical data. It is a broad measure that reflects the returns to real
estate and small business capital as well as corporate capital. It approximates the opportunity
cost of capital, and it is the appropriate discount rate whenever the main effect of a regulation is
to displace or alter the use of capital in the private sector.

The 3 percent discount rate is based on a recognition that the effects of regulation do not always
fall exclusively or primarily on the allocation of capital. When regulation primarily and directly
affects private consumption, a lower discount rate is appropriate. The alternative most often used
is sometimes called the “social rate of time preference.” This term simply means the rate at
which “society” discounts future consumption flows to their present value. If one assumes the
rate that the average saver uses to discount future consumption is a measure of the social rate of
time preference, the real rate of return on long-term government debt may provide a fair
approximation. Over the last thirty years, this rate has averaged around 3 percent in real annual
terms on a pre-tax basis.

Special considerations arise when comparing benefits and costs across generations. Although
most people demonstrate time preference in their own consumption behavior, it may not be
appropriate for society to demonstrate a similar preference when deciding between the well-
being of current and future generations. Future citizens who are affected by such choices cannot
take part in making them, and today’s society must act with due consideration of their interests.
Many people have argued for a principle of intergenerational neutrality, which would mean that
those in the present generation would not treat those in later generations as worthy of less
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concern. Discounting the welfare of future generations at 7 percent or even 3 percent could
create serious ethical problems.

An additional reason for discounting the benefits and costs accruing to future generations at a
lower rate is the longer the horizon for the analysis, the greater the uncertainty about the
appropriate value of the discount rate. Private market rates provide a reliable reference for
determining how society values time within a generation, but for extremely long time periods no
comparable private rates exist. As several economists (including Martin Weitzman’) have
explained, for the very distant future, the properly averaged discount factor corresponds to the
minimum discount rate having any substantial positive probability.

At the same time, some economists have cautioned that using a zero discount rate could raise
intractable analytical problems. They have argued that with zero discounting, even a small
improvement in welfare, if permanent, would justify imposing any cost on current generations
since the benefits would be infinite.

If the regulatory action will have important intergenerational benefits or costs, the agency might
consider a sensitivity analysis using a lower but positive discount rate, ranging from 1 to 3
percent, in addition to calculating net benefits using discount rates of 3 percent and 7 percent.

Step 8: Evaluate Non-quantified and Non-monetized Benefits and Costs

Sound quantitative estimates of benefits and costs, where feasible, are preferable to qualitative
descriptions of benefits and costs because they help decision-makers to understand the
magnitudes of the effects of alternative actions and compare across different types of
consequences. However, some important benefits and costs (e.g., protection of human dignity,
equity, or privacy, see Executive Order 13563, section 1(c)) may be difficult or impossible to
quantify or monetize given current data and methods. Agencies should carry out a careful
evaluation of non-quantifiable and non-monetized benefits and costs.

Benefits and costs that are difficult to monetize. If monetization is not possible, the agency
should explain why and present all available quantitative information. For example, an agency
may not be able to monetize a benefit in terms of privacy or dignity, but it may be able to
quantify the number of beneficiaries. Alternatively, an agency may be able to quantify, but not to
monetize, increases in water quality and fish populations resulting from water quality regulation.
If so, the agency should attempt to describe benefits in terms of (for example) stream miles of
improved water quality for boaters and increases in game fish populations for anglers. When
estimates of monetized effects and quantified physical effects are mixed in the same analysis, the
agency should describe the timing and likelihood of such effects, and should avoid double-
counting of effects.

’ Weitzman ML In Portney PR and Weyant JP, eds. (1999), Discounting and Intergenerational Equity, Resources
for the Future, Washington, DC.
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Benefits and costs that are difficult to quantify. If the agency cannot quantify a benefit or cost,
the agency should explain why and present any available quantitative information. For example,
the agency may not be able to quantify the number of individuals exposed to a risk but may be
able to quantify the magnitude of the risk to those who are exposed. The agency should also
provide a detailed qualitative description of any unquantified effects, such as ecological gains,
improvements in quality of life, and aesthetic beauty. The agency should provide a discussion of
the strengths and limitations of the qualitative information.

When the unquantified benefits or costs affect a policy choice, the agency should provide a clear
explanation of the rationale behind the choice. Such an explanation could include detailed
information on the nature, timing, likelihood, location, and distribution of the unquantified
benefits and costs. The agency should include a summary table that lists all significant
unquantified benefits and costs, highlighting (e.g., with categories or rank ordering) those that
the agency believes are most important (e.g., by considering factors such as the degree of
certainty, expected magnitude, and reversibility of effects).

Breakeven analysis. When quantification and monetization are not possible, many agencies have
found it both useful and informative to engage in threshold or “breakeven” analysis. This
approach answers the question, “How large would the value of the non-quantified benefits have
to be for the rule to yield positive net benefits?”” Suppose, for example, that a regulation that
protects water quality costs $105 million annually, and that it also has significant effects in
reducing pollution in rivers and streams. It is clear that the benefits of the regulation would
exceed its costs if and only if those effects could reasonably be valued at $105 million or more.
Once the nature and extent of the water quality benefits are understood, it might well be easy to
see whether or not the benefits plausibly exceed the costs — and if the question is difficult, at
least it would be clear why it is difficult. Breakeven analysis is an important tool, and it can
provide insights when quantification is speculative or impossible. "

Cost-effectiveness analysis. Cost-effectiveness analysis (CEA) can provide a helpful way to
identify options that achieve the most effective use of the available resources (without requiring
monetization of all of the relevant benefits and costs). Generally, cost-effectiveness analysis is
designed to compare a set of regulatory actions with the same primary outcome (e.g., an increase
in the acres of wetlands protected) or multiple outcomes that can be integrated into a single
numerical index (e.g., units of health improvement). This approach provides useful information
about relative performance of regulatory alternatives (i.e., best ‘bang for the buck’). At the same
time, a comparison of monetized benefits and costs is necessary to determine which alternative
maximizes net benefits.

When CEA is applied to public health and safety rulemakings, a measure of effectiveness must
be selected that permits comparison of regulatory alternatives. Agencies currently use a variety
of effectiveness measures. There are relatively simple measures such as the number of lives
saved, cases of cancer reduced, or cases of paraplegia prevented. Sometimes these measures

' For additional discussion, see 2011 Report to Congress on the Benefits and Costs of Federal Regulations and
Unfunded Mandates on State, Local, and Tribal Entities, page 66-67. Available at:
http://www.whitehouse.gov/sites/default/files/omb/inforeg/2011 cb/2011 cba report.pdf
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account only for mortality information, such as the number of lives saved and the number of
years of life saved. There are also more comprehensive, integrated measures of effectiveness
such as the number of "equivalent lives" (ELs) saved and the number of "quality-adjusted life
years" (QALYs) saved. While OMB does not require agencies to use any specific measure of
effectiveness, an Institute of Medicine report recommends that agencies use QALY for all
health and safety issues.'' In any event, the regulatory analysis should explain why a measure
was selected and how it was implemented.

Step 9: Characterize uncertainty in benefits, costs, and net benefits

Regulatory analysis requires forecasts about the future. What the future holds, both in the
baseline and under the regulatory alternative under consideration, is typically not known for
certain. The important uncertainties connected with the regulatory decision should be analyzed
and presented as part of the overall regulatory analysis. The goal of the agency’s uncertainty
analysis is to present both a central “best estimate,” which reflects the expected value of the
benefits and costs of the rule, as well as a description of the ranges of plausible values for
benefits, costs, and net benefits, which informs decision-makers and the public of the degree of
uncertainty associated with the regulatory decision.

In developing an uncertainty analysis, agencies should follow these steps:

Specify potential scenarios. As a first step, the agency should specify a set of plausible,
mutually exclusive scenarios for both the baseline and for each regulatory alternative.
Each scenario represents a complete description of a state of the world, including its
evolution through time, that could arise. The goal is to specify scenarios that cover the
full range of how the benefits and costs of the rule might vary. Typically this is done by
specifying the set of factors that affect the benefits and costs of the regulatory
alternatives.

Calculate the benefits and costs associated with each scenario. Once the set of plausible
scenarios has been specified, the agency can calculate the benefits and costs associated
with each scenario. At this stage, the agency has all of the information it needs to conduct
a sensitivity analysis. A sensitivity analysis examines how the benefits and costs of the
rule change with key uncertain variables.

Construct a range of values. When the agency cannot specify probabilities for the
relevant scenarios, the agency should develop a central scenario for the baseline and for
each regulatory alternative that reflects the agency’s best estimate of the likely
consequences of each regulatory alternative. The agency should use the benefits and costs
of these best estimates to approximate the expected value of the benefits and costs of
each regulatory alternative to use in its regulatory decision-making. The agency should
also characterize ranges of plausible benefits, costs, and net benefits of each regulatory
alternative. The goal is not to characterize the full range of possible outcomes, which

' IOM (2006). Valuing Health for Regulatory Cost-Effectiveness Analysis. The National Academies Press,
Washington, DC.
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may turn out to be extremely large, but rather the range of plausible outcomes as in a
confidence interval. The agency must use its judgment on the range of scenarios that
such ranges should reflect. At a minimum, the range should include a “high” and a “low”
scenario that provide plausible upper and lower bounds.

The approach to constructing a range outlined above should be thought of as the minimal
analysis that agencies should conduct. When feasible, agencies should also:

Assign probabilities and calculate expected values. Having specified the set of plausible
scenarios, the benefits and costs associated with each scenario, and the probabilities of
each scenario, the agency should calculate expected values of the benefits and costs for
each regulatory alternative. In these cases, where probability distributions can be
assigned to each scenario, the agency should conduct a formal uncertainty analysis in
which it characterizes the distributions of benefits, costs, and net benefits.

Circular A-4 requires formal quantitative analysis of uncertainty for rules that exceed the §$1
billion annual threshold in benefits or costs.

D. Summarizing the Regulatory Analysis

Regulatory analysis should include a clear, plain language executive summary. The summary
should include one or more tables that summarize the benefit and cost estimates for each
regulatory action and alternative under consideration as well as the qualitative and non-
monetized benefits and costs.'” The summary should include:

o Alternative regulatory approaches. At a minimum, one or more tables should generally
be used to report the benefits and costs of both the agency’s preferred option and at least
one alternative that is less stringent (i.e., lower cost) and one alternative that is more
stringent (i.e., higher cost). For each of the regulatory alternatives, the agency should
calculate benefits and costs relative to a common baseline.

o Categories of benefits and costs. The agency should categorize the benefits and costs into
three mutually exclusive and exhaustive categories: (1) quantified and monetized; (2)
quantified but not monetized; and (3) neither quantified nor monetized. The agency
should not include any benefit or cost in more than one of these categories. For example,
if the agency has monetized fatalities averted by an alternative, it should report the dollar
value as part of the quantified and monetized benefits, and should avoid double-counting
the number of “lives saved” in the quantified but not monetized benefits category. (Of

12 Circular A-4 states: “...you should present a summary of the benefit and cost estimates for each alternative,
including the qualitative and non-monetized factors affected by the rule, so that readers can evaluate them.” (P.3) In
addition, it states: “Your analysis should also have an executive summary, including a standardized accounting
statement.” (P. 3). It further states, “You need to provide an accounting statement with tables reporting benefit and
cost estimates for each major final rule for your agency.” (P. 44). Circular A-4 includes an example of a format for
agency consideration.
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course, the agency may also choose to report the monetized benefits in physical units, but
should do so in a way that clearly avoids double-counting).

Separate reporting of distributional effects, including transfers. The agency should
report distributional effects, including transfers, separately and avoid the
misclassification of transfer payments as benefits or costs.

Rank qualitative impacts. The agency should categorize or rank the qualitative effects in
terms of their importance (e.g., certainty, likely magnitude, and reversibility). The agency
should distinguish the effects that are likely to be significant enough to warrant serious
consideration by decision-makers from those that are likely to be minor.

Transparency. The agency should add notes to the bottom of the tables that enable
readers to interpret the information in the tables correctly. For example, when there is

significant uncertainty to estimates, a caveat describing the nature of the uncertainty
should be provided in the notes.
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